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The I2DL was founded on October 24, 1946 in Parig at an
gnﬁefnational gathering of lawyers who -had fought gn@¢wgrygygqxghe

war against fascism and-had partidipated in the Nurembexg- trials.

—— N —-—— -

It was organizéd- to promote ‘the exchange.wof ideas ard skilds ameng

lawyers add -Jurists throughout the world dedicated to E£he

prindiples’.of the United Nationss Charter, the defense; Qf, peage ahd.

g

the estabk¥isghtient of a démoeratic world order.

: Committed to the principlé of eguality among peoples, +the

rightisd of &% peoples to sélfrdetermination; the -elimimation gbff;
¥ ¥ d )
imperialism » and. wolonialism. and -the peacéful. .sef lemél;»f. wof

intdrriatisral disputes, tlie ‘members of IADRL .who s«ifgi:g sitt }égs*e.ﬁ

objéctives include ever-increasing numbers of dindividbal lawyers'
E9 x Yy n‘l- Eid &l 4 A

Y

afid 'Beégional and natiomal lawyer and jurist .associations in: oy’ .

E™

éine}:tyw countries with .differeht politieal, rel:;gg.g arfd -
philosophical orientations. |

‘The IADL;‘ 4s a non-gevéramental oxganizatien LNGO) w;_g:th
consultative status to. EE€PS@E, UNESCQ, and UNI@EE and is
reprefented at the United Nagions in New York, Yd;em}; and Geneva.
It is a member of the Congress of Non-GoVvernmental Qrganizations
(CONGO) of the United Nations. |

Since its founding fifty-one years ago, IADL has participated

1



regularly in the UN Hgman Rights Commission and UN subcommissions
concerned with disarmament, development, the rights of women and
against apartheid and colonialism, - among others. IADL, has
sponsored, organized and coordinated many international fact-

B finding misézons, trial—observagzons and electiont;oniéoring
delegations of lawyers and jurists to such countries as Chile,
Sudan, Guinea-Bissau, Zimbabwe (Rhodesia), Turkey, Northexrn
Ireland, Haiti, El Salvador, Nicaragua, Korea, Israel, the occupied
Palestinian territories, Japan, Vietnam, Namibia and South' Africa.
Reports of these delegations and observations have been distributed
worid-wide through IADL affiliates and United Nations-connected
activities. IADL also sponso?ed the International Lawyers Campaign
to Free Nelson Mandela.

In 1988, IADL sponsored legal missions to observe the
implementation of United Nations Security Resolutian 435 [UNSR 435
(1978)] in Namibia’s electoral transition to independence. In
March and April of 1994 IADL organized Inte;nafional Legal Obserxrver
Missions to the elections in South Africa.

In 1996, IADL observed its 50th Anniversary in éapetown under

the patronage of President Mandela.
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THE GROSS VIOLATIONS OF HUMAN RIGHTS OF THE APARTHEID REGIME
UNDER INTERNATIONAL LAW

“The imternatdoenal Convention that purported
to declare apartheid to be a ‘crimé agalnst
humanity* was <dittle more that a m@blllzatlon
exercise by the ANC and its totalltarlan and Thlrd
World supporters ip the UN General Assembly:. .. .fewy,
genuine democracies ever supported the Conventioﬁg"
E.W. DeKlerk Leader eﬁ the Nathnal Party, &ggggg

ngmgsgggg123 Mgpch L997 Cege;own.

“Apartheid, ig ,Ehexefbodiment of .the racism,
repression and 1nhuman1ty' of all prev1ous white

supremacist regimes. To see the .real facee of
apartheid we must look beneeth the veil of

= constitutional fermulae, deceptive phrages _@nd N
playing with words o Nelson Mandelah 1n.a smugg;%% %

¥ Jdétter from Robben Island, quqted. 19 _3 : .f"? .
Eacts, London, Intennatlonal Defence ‘and Ald ‘“Fumd ™

* for Southéern Afrlca, Jgne 1983. ) ki

PRELIMINARY STATEMENT

in® !

Close to the cohelusion of. the preparation of this submissiocn
’ RS »

T

] %

for the Truth and Reconciliatien Cemmission (TRC) d@gqﬁepti%g the.

gross vioclations of ﬁuman rights committed by the'aparthe%d regime,

I had occasion:to read Mr. F.%. DeKlerk’s 2} August, 1996 statement

and the subsequent 23 March 1997.submlss1on to the: TRC on behalf
ki

of the National Party, setting out the “Natiohal Party’s Vifew of

the historical context within which the conflicts of the past



should be considered”?
I was shocked and dismayed to read his efforts, in the tired
cliche filled 1language of the cold war era, to debase the

cumulative and collective resolve of the vast majority of the

— — ——— -

nations of the world from every continent meeting at the United
Nations, determining that, “The way in which the South African
regime implements the policy of apartheid should henceforth be
considered as a kind of genocide.”? In addition they requested the
Commission on Human Rights to cali on the General Assembiy to seek
an advisory opinion from the International Court of Justice.

This submission will examine the crimes against humanity
deliberately inflicted upon the people of South Afriea by the
apartheid regime both before and after 1960 and will define these
criminal acts in the context of the International Convention en the
Suppression and Punishment of the Crime of Apartheid,?® its
antecedent, Thé Convention on the Prevention and Punishment of the

Crime of Genocide; and the Universal Declaration of Human Rights,

iF .W. DeKlerk, Leader of the National party, submission to
the Truth and Reconciliation Commission 21 August, 1996 at 1.

2E/CN 4/1985/14. Also see the Study on Implementation and
Tnternational Jurisdiction to Suppress and Punish Apartheid (ECN
41 1426) of 19 January, 1981.

3IGAR 3068 (XXVIII) 1973 entered into force 18 July, 1976.
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béth unapimously adopted by the General Assembly on December 1348.
A fundamental assumptien .of this submisgion is that these acts

of theé dpartheid regime censtituted a continuing crime against,
humanity throughout the time: periods discusgsed.

— — ——— -

T am honbred to be given dm opportunity to present, these views

‘on-béHalkf of the thousands ofi member lawyers- and juyists.of the

Inferhafional Asso¢iatdion :of Lawyérs in over ninety natiom, states
throughout the world who, despite gifferimng econpmic, political,
and social systems .are united in their dedication to the principles

il .
ngnyhermited~Natipns Charter, the principles of jystigg»andﬁgqp%ty
. :

‘amopg all pecples, and tHeir rights to self dg;erminati%hagﬁé

-digriiey 4#n their guatiby of life. . N
Y
ke
Ms a préli¥minary matter, we algo note that althougbﬂonegpf‘the

spEtific terms of referenee of the TRE in-these hearings Eg fﬁgg
% "Qti

"yrole of the legal system duting the apartheid years 1960, to 1994",""

it %is™another 'contention of this gubmigsion that an analysis of
- .

ki

apartheid as a crime agailrsf .humanity must also be examined in

regspect to it's gendsis: THe. conquest, pillage, -and theft of the¢

sSeptember 3, 1997 correspondence from Ms. Yasmin Sooka,
Commi'ssioner, Human Rights Vielations Committee, Convenor of the
Legal Working of the Group Truth and Recqnciliation Commission,
inviting the International Associgtion of Democratic Lawyeérs to
make this submission.



lands from the peoples who inhabited them which became the Republic
of South Africa. Since the mission of the TRC under § 3(1) (a) of

the Promotion of National Upity and Reconciliation Act of No. 34 of

1995 is to “(a) establish... as complete a picture as possible of

—-— — —— -

the causes, nature and extent of" the gross violations of human
rights under apartheid,” the examination and remembrance of the'
history of minority control of the people of South Africa are an
essential aspect of that picture.

Even Mr. DeKlerk, in his submission on behalf of the
Nationalist party, while reviewing the stages of the National
party’s “view and policies”, identifies the previous colonial
history and “the first period of rigid apartheid between 19548 and
1960...marked by the adoption of comprehensive segregation and
security legislation” as the primary source of contemporary
ﬁnderstanding. In his words, this

wpaternalistic approach to the other (sic) peoples
of South Africa...was a reflection of the racial

attitudes that prevailed...throughout the European
Dominated world and the Southern states of the United

States. By the early fifties the strict racial .
segregation that the National Party had inherited from
the past, had been firmly institutionalized. Those in

the black community - such as the ANC and the Congress
Movement - who were demanding full democratic rights -
were regarded as agitators and communist

T T - " ™ v 3 ,?Q T T T Bl I o —
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fevetutionaries.®

Mr. DeKlerk’s observation that black, people were. gppressed. by
racism, co&if¥ed in law and custem, elsewhere in the world,
including ~the United Statés is "quite acqpratg.- Elsewhere this
author has wﬁgfpén about gress viéiéuions of-human rigggs aé$sing

from patterns ‘and practices of ragcism impgsed by the de. fagcto and

de jure laws‘of the United Stdtes rooted in "its histoxy gﬁﬁgh@tgeh

slavery and the conquest of Nerth America by settlers. This author.

filed a Petitien documeﬁtiﬁg»theée “gross and reliably attested
violatfons” of human rights which was filed -before ghe,  UN
Commissieon on Human Rigﬁtsxunder.ﬂgpsoc B@sp%ntjég 1503, %@;M§yn

1970 on behalf of organizations representing people ofkgqggﬁuﬁf

the United States.’ . -,
< E

Mr. DeKl@rk is alsp correct in obserVLng that prLor EQ khe,

»

oA

3 .
“ 1
A3 o3 - A

*DeKlerk,
suppliad)

. sat 13. (Emphdsis.

fECOSOC Resolutlon lSQBauth@razes*the,subcomm1381@naon
PréVentmon ofbDlscrimlnatﬁon%and Protectxbn of Mlnorlﬁ&es to.
coﬁ91der communrcatlons Whlghf@elLably attest tb vmolations Qf
humqn rlghts:and fundamental freedoms and to refer them to

c8mmission fér ‘Human Rights for consideration.

’See e.g. Hinds, Lennox, Illyaiggg_gﬁ_gggg;gg Un1vers1ty of

"Iowa (1979); Hinds, Lennox S. ed. iEﬂman_B;ghLadLﬂﬂngJngﬁs

Unlted States ViolatJOHS‘of Internatlonal Law, " Igggz;g;;gggl
5 X Baw (199Q¥




Second World War, the “European Dominated World” supported and
justified de jure and de facto racism in the United States and the
colonial domination and theft of land and resources of Africa and

elsewhere, often under the guise of bringing civilization to the

—— — —— b

primitive mnatives. But as has also been thoroughly noted and
documented elsewhere, most observers point to the aftermath of the
second world war and the formation of the United Nations as the
beginning of the modern struggle to implement intérnational human
rights. This struggle, undertaken in ﬁhe wake of the horrors of
the Jewish holocaust  is supported by dist@nguished persons from
thfoughout the globe and is not only espoused by “totalitarian and

third world supporters”.®

sSee e.g. Richard Bilder, The Status of International Human

Rights Law: An Qverview, in International Human Rights Law and
Practice 1, 1 (James Tuttle ed. 1978). Theodor Meron, ed. 1984,
Human_B;g_Ls_;g_lg;eznéL;Qnal_La___ng_l_égd_zgllgz_Iaaugﬁ 25,
27-31 (1984). Also see Jack Greenberg, Race, Sex, and Religjioug

Discrimipatiop in Interpational Law, in Meron, supra, 16, 307,
309; Karl Partsch Eﬂ2dam2QLél_EIlﬂQA2lQ&4&ﬁ4ﬂﬂﬁﬂlil£ﬁuxh__ﬁﬁlﬁ_
t Bl it jon, in 1 The

International Dimensions of Human Rights 61, 70, 73, 75-81 (Karel
vasak ed. 1982). The drafters of those principles list racial
discrimination as such a significant violation of human rights
that it deserves prosecription in the UN Chartexr itself. See
Warwick McKean, Equality and Discrimination Under International
Law 54-55 (1983); Mare Bossuyt, L’Interdiction de la

Discrimination dans le Droit Tnternational des Drolits de 1‘Homme

"12-13 (1976) .

These scholars affirmation of an international norm of human

8
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It should also be noted that while the struggle in South
Africa: was .certainly about racism, it also was a by product. and
repudiation of the colonialism which permitted the white minerity’s

control of South Kfrica and the- maintenance of the power required

— ——— .

2
£

to keep thatvgbnt;ol.
It was this kind of group-based oppression that thg Gegeigl
Assemblyvaddreésednwhenbin 1960, it adopgeg Resolution 1514 (XV); .on
the gramting of independence to colenial eountries and peoples.’
“Recognizing tpg passionate ye%rning.fon freedom in_all depengeht
ﬁ%pegples...in the attainment of their independence” and “[nglie?%ég
: v &
" that the proqess’ofg;ipéra;ign is irresistible apdﬁa;éggersggﬁgs%né
ﬁthap,ﬁin order to avoi@ seripus c¢rises, an-end must be put to.

. 3
» . . 4 . . s 3¢
colonialism and all practices of segregation and discriminmatlon

ol
L2

n a3
assochated therewith,” the General Assembly declared ;hatﬁgiﬁﬁE?
subjéction of peoples: to alien subjugation, dgm%pdgion ﬁgd“‘
exploitation constitutes a .demial of fundamental human rights,, is.

contrary to the Charter of the United Nations and is an impediment

tenthe promotion of world peage amnd co-eperation.”

T

rights law prohibiting radial discrimination is, also an obvious
rebuttal of Mr. DeKlexk’s dismissive and inaccurate remarks
concerning the opposition to apartheid.

G.A. Res. 1514 (XV), 15 U.N. GAOR Supp (No. 16) at 66-67,
U.N. Doc. A/4684 (1961).



In the final section of this submission, the role of the

United States,!® the Commonwealth Countries, Germany, France and

loghatever the Government of the United States had advocated
as being the assurance of human rights for all people when it
supported the-UN Charter and the Universal Declaration.ef Human
Rights, these committments were certainly not evident in its
voting practices concerning the disenfranchised people of the
world.

In the early stages of the United Nations, when the number
of Third World countries was very small, the United Nations voted
on a request that India and the Union of South Africa report at
the next session on treatment of Indians in South Africa, which
had impaired relations between the two countries: the United
States voted NO.

The United Nations proposed that negotiations take place
between India, Pakistan and South Africa with respect to the
treatment of Indian peoples in South Africa. The South African
delegation voted NO, as was expected and the U.S. voted NO with
them.

On the same day during the General Assembly plenary meeting,
Resolution 616 (VII) A was passed to establish & United Nations
Commission to study the government of South Africa and the system
of apartheid. U.S. abstained. '

Resolution 637VII, 16 December 1552.
...The right to self-determination is a prerequisite among all

people. U.S. voted NO.

...all means possible should be used to ensure self-determination
among all people. U.S. voted NO.

...native peoples should be part of the government of their
territories. U.S. voted NO.

Draft Resolution a/4502, Session XV, 14 December 1960

Calls for the elimination of Colonialism, and to enter into

10




other First World Countries, will be explored further. -However,
thede nations’ imability to tramscend the economic and.political
interests that caused them to suypport the racist regime will also
bé considered in the context of the pepular democratic struggles in
these éountrigs which protested éﬂérx national foreiég Qoiicigs
supporting apartheid énd-ultf@a@gl& forced them t@vreyqqsé their
public policies.

I would like to respectifully submit to the TRE when they

consider Mr. DeKlerk’s remarks abbut!racismaelgewhere that a. well

e

peR

. . v ;
*megotiations with repregentatives of 'colonial kerritoriesg. mU. Sie
“voted NO. ) w 3
: k3
¥

# i g
Affirms importance of the universal realization of the rig

of zll people to s€lf-determination: -and of speedlly gnantlnga
w~indeperidence to colonial countries.and peoples for the effe@tlve

" guarantee and observance of human rights. U.S. 'voted, N®: «w

’%

o

.Notes with appreciation the féport of the Committee  on the
Ellmlnatlon of Racial Discrimimation. U.S. voted No.

.Reaffirms Apartheid as a crime against humanity. U.S.
abstained while 97 countriés vbted YES td pass the resolutien.

Resolution 3103XXVIE, I D&ember 1973.

‘Use of mercenaries by tHeé colonial or*racist regimeg in
these conflicts is considered a criminal act. U.S. voted NO.
Other resolutions coneerning.Portugal and declaring the
legitimacy of the struggle of the peoples 1809 XVIII, 14 December
1963. U.S. voted NO.

11



known principle of common law be considered: that is that proof of
those who escape punishment and retribution for certain
transgressions will not exonerate other wrongdoers who have

committed similar illegal acts. Thus, the fact that chattel

— — — -

slavery was justified by the Constitution of the United States;
that after emancipation, de Jjure, aﬁd de facto racism continued to
stain the history of the United States, that.these crimes against
humanity were approved and condoned by law and that they continue
to perpetuate economic, political,'and social discrimination in the
United ‘States aoes not exonerate, justify or mitigate against the
determination that the laws of South Africa which controlled all
its institutions from the colonial beginnings of conquést‘until

1994, constituted gross vioclations of human rights under the norms

" of international law.

This submission will also briefly consider the colonial racist
history as well as the codified apartheid laws of South Africa in
support of iﬁs assertions that all peoples of color of South
Africa, whether defined by racist law as “Africans”?, *Indians”,
or Coloureds?? were the victims of gross human righ£s violations

under peremptory norms (jus gogens) of international law.

11Bantu Trust and Land 18 No. 18 of 1936.

2Group Areas Act of 1966; Population Registration Act No.
39 of 1950 intex alia.

12
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Since these gross human rikghts wiolations, diggussed and

documented elséwhere in this.submissien wexe legally. sanctsioned, @s
we day in the Wnited States, “under color-of State law”, the. South

African legal system prior to 1994 and the lawyers and judges, who

were the se?vile minioms to the grosg viclatiemns ef human Yights

discussed here and brought to horrible and vivid, l,_a:‘i:;rﬁe.ﬂ,iz 19 theé
individual testimony takeh by the.TRE, @id npot meyely .commit, the
-abetrant acts of 4individual cgimindls: Rather +hese: deél,fip,e”r@@g and:
‘premeditated patterms and ;.’pracf:”ices gonsti,tzut,e ‘the rg(ir;ovri}:ﬁy
< ﬂ%@}merﬁ;ﬁqmt s oxganized efforts by deprivatien of t;;gei;‘ hupan sights ¢

& ' =2 t - LT ok i '_-,. ] . b L v i&.~
foadntrol and limit the ecedomic, sogial, ‘pokitical ands:Cgwvil.

R ;!&.wl' e CPey " -
Gge ey - - . . v - | b5 R « o PR . ® v
ractivities of tHe majority peoples of South Afriea. ThHése laws .het

ghl,g‘/f’%sane;tinone*d the gross. and pervasive, violatigns of. 113“&1\51@ua,,f1

Fw
human rightsg which :are thessubjectr matter of the ARG’'s mﬂandggﬁe afd,
this submission but are also the catalyst for the legdlly™
permissible torture and mugder, and other+abuses 'of power undertaken
by law ' enf-or;;ement officers and other repxesentatiyes of the
apartheid government abou’t,_ which the TRC has taken sﬁc;l; grisly

A .

te'stimeny.
THE GONVENTION OF THE PREVENTION AND PUNISHMENT .OF THE CRIME QF
GENOCIDE

The Convention on Genocide was unanimously adgptg-;@ by the

13



United Nations General Assembly on 9 December 1948 in Paris, one
day before the Universal Declaration of Human Rights. (Discussed
below) It is singularly appropriate that we examine apartheid in
the context oflthese legal manifestation of the collective will of
the nations oguthe world as the SOEE.Anniversary of the;; adéption
is being planned.

wGenocide” is a new term for an old crime®®. It means the
deliberate destruction of national, racial, religious or ethnic
groups. -It has been practiced throughout recorded history. The
systematic annihilation of millions in the 20th century because of
thei? religious or ethnic origin, so shocked the world that it
collectively rejected the tr;ditional contention that such crimes
were the exclusive concern of the state that perpetrated them under
domestic laws adopted for the purpose of the destruction of the
groups deemed inferior.

The Charter of the Inte;national Military Tribunal at

Nurembefg, approved by the Allies in 1945 recognized that war

13The word “genocide” is attributed to the Polish jurist
Raphael Lemkin from the Greek word “demos” {race, nation or
tribe) and the Latin root “cide” (killing), Axis Rule in Occupied
Europe (Washington, DC., Carnegie Endowment for Internatiocnal
Peace, 1944); Also see the Newsletters of the Institute of the
International Conference on the Holocaust and Genocide,
Jerusalem.

14
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eriminals were not only those who had committed crim@g ggainst
peace, and violatiens of the laws or customs of war, .but these who
Had carried dut “crimes against humanity whether or nog“ggghﬂgrimes

g

violated the domestic law of the country in which it égok place” .
- En its first session, in 1946, the UN General Ass%gﬁi§ afﬁinmgd
the .charter of the Nuremberg. Tribunal,..in the second:s%gs%on, it
affired the basic reseolytion~ that g%goc;de was a crimgighégf
international law and that ﬁhg§€ 9ui;gy of. it were ppnish%p;e# It
asked for international cooperation in. prewventing and punishing
Henpcide. These. unanimous. agregments were the Qrigim,@é @ﬁe;ﬁ
%
omféntion on the Prevention and Punighment of the @;i@g of
gétipeide, unanimously ddopted on 9 Décember .1948.% . . - ¥
-~ 3 It has been applied to the infamous extermination, oﬁﬁgggups
l1ike the Jews and Gypsies in the Second World War, the 2 m%ilgon
victims of Pol- Pot’s - Khmer Rouge gQvérnment, in. Democratic..

Kampuchiea, and to less well. known abominations, like the German

massacre of the Hereros people in 1904 under the command ©of General

o
kl r % *a

UTrving Horewitz, 15 :
(New Brunswick, NJ, Transaction Books 1980)

15The convention’s preamble, ngotes that at all periods of .
history genocide has 1qg}icted great losses on humanity, and

being convinced, that, in oxder to Liberate mankind from such an
ddious scourge, 1n@ernatlonal cooperation is requlred

Yo
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Von Trotha who issued an extermination oxder, oxdered water holes
to be poisoned and African peace emissaries to be shot resulting in
the killing by the Germans of three quarters of the Herero Africans

in the course of the colonization of present day Namibia. The

—_— — ——

Hereros people were reduced from 80,000 to some 15,000 starving
refugees.?¢ These acts among many others!’” are particularly
shocking to the conscience when the body responsible for the
genocidal acts is -or is in complicity - with the state itself, so
that the victims seeking protection must turn collectively and
individually away from their purported governments.?® |
Arnold Toynbee, the noted British historian observed that the
distinguishing characteristics of the 20th century as it:evolved a
definition of genocide “are that it is committed in cold blood by
the deliberate fiat of holders of despotic political power ana that

the perpetrators of genocide employ all the resources of present

1¥p. Fraenk, The Namibians, (London Minorify Rights Group
1985) . 3

’an unfortunately long and terrible bibliography of some of
the documented genocidal acts of the twentieth century apart from
the Nazis and Pol Pot is available from this author.

*L. J. Macfarland, The Theory and Practice of Human Rights
(London, Temple Smith, 1985); Leo Kuper, Genocide (London,

Penguin Books, 1981), J.N. Porter, Genocide and Human Rights

(Washington, University Press of America, 1982); Leo Kuper, The

Prevention of Genocide (New Haven, Yale University Press, 1985).
16
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day technology and organization to make their planned massacres
systematic and complete.® Prof. Toynbee’'s comments are

particularly apt as we consider the acts of the apartheid regime.

*

*

THE ELEMENTS OF THE CRIME, OF GENOCIDE UNDER INTERNATIONAK LAW

Genocide is a denial of the right of ex1stence of entire

Hﬁman groups, as hmicide is the denital of ghe rlght to - f
dlive of individual human belngs, suchsdenlal of the rlght

of exidstehce shoeKs the conscience of mgnklnd resu}Es in

great losges to humanity in the form of cultunal and
other*conwrlbutrons represented by these human JLOURS.

and is contrary to moral law and the spirit and aims of

“Fhe JUndited Natloné - pNGA{ReSQLut;on596&1);11 Decefber,

w0 1946).

g

3 & 1In the present convention, under Article II, genocidé%yheﬁﬁer

- A %

.committed in time of war ox time of peace is a grﬁmef‘unéer
Lt g bﬁ’ .
. g

Mnfernational law and 1ncludes the following acts commat&eg w1bhq

7

intent to,destroy, in whole or in part, a national, eﬁhiqaL,%;gd&él ]

or reiigﬁbus group, as such
(a) killing members of the group,
(b) causing serious bodily mental harm to members of
the group; ‘
Lc) dellberatly inflicting on the group condltlons of
) life calculated td Bring about its phy51qal
destructidn in whole or in part, o
, (d) 1mp081n%1measures*1ntended to prevent blrths within
the groqp,
(e) forcibly transferring children of the group tp

¥Arnold Toynbee, 7ng11§nggs (London, Oxfoerd Unlver31ty
Press 1969).

17



another group.?

It is the element of intent to destroy a designated group
wholly or in part which raises crimes of mass murder to qualify as

the special crime of genocide. An_essential condition is provided

by the words “as such” in Article II which stipulates that, in. .

order to rise to genocide, crimes against a number of individuals
must be directed at them collectively or in their icollective
character or capacity. Motive is not mentioned as being relevant.?

Genocide is today recognized by the world community as an
international crime under customary international law even when
committed in territories of states that areﬂnot parties to the
convention.?? Furthermore the prohibition of genocide has the
status of jus cogens, a rule that states cannot derogate from even
by treaty.

By 1981, eighty six nations were parties to the convention

20Resolution 260AIII of the Convention of the Prevention and
Punishment of the Crime of Genocide 9 December, 1948)unaminiously
approved. ’

21y . Whitaker, Revised and Updated Repoxt on the Question of
the Prevention and Punishment of the Crime Genocide E/CN 4/8ub.
2/ 1985/6 2 July 1985 at 19.

22Richard U Edwards, Jr. “Contribution of the Genocide
Convention to the Development of International Law,” 8 Ohio
Northern University Law Review (1981 300-314).

18
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including three of the permanent members of the Security ,Council

the United States) were not signators.

APARTHEID IN KEERATION TO- THE GENOCEDE CONVENTION

(Pranee, -thé UK and the USSR). TIwo permanent members (China and

Apatrtheid: was examined in. relation to the Genocide g¢onventien

by dn Ad*Hoc working: group ofs expgrts gstablished by Regplutdion 2

(XXTEI) of the Commission -on Humarnr Rights.

Tn%x,préguced gheaggﬁﬁ%

concerning the ‘question of abarthgid from the point of:,view of

Intérnational Penal ‘haw.?

-
Y

‘of sapartheid were idemtified as instances .of genocide.

-

it

4

: . %
«(a) The 1nsb1tubaon of group areas (Bantustan, P011CLea)
which affected the African populatlon by banning them tp
areag<which were, totally ﬂacklng the prec@ndlthns of
their tradltlonal professions. #
{(b) The regulation concerning the movement of Africans in
urban s axreas and, espec1ally the forcible separatlgp»of
Africati’d from their wives during long periods, thereby
preventing African brggng ;

(¢) The. po&1c1es in general, which, were. sald to include
deliberaté malnutrition of large populatlon sectors and
birthacontro¥ of the neh-white,sector in order to reduce
their numbers, while it was the official pollcy to favour
white immigration;

(d) The imprisonment and ill treatment of non-white
political (group) leaders and of non-white prisoners in

.

3R /CN 4/1985/14; E/CN 4/1075, Chapter VI b.

15
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general;
(e) The killing of the non-white population through a
system of slave or tied labour, especially in so called

transit camps.

The study .also stated in pertinent part that “(i)n various

- — — - -

documents, the Ad Hoc working group has described how politicians
in South Africé, Southern Rhodesia and Namibia commit the crime of
genocide directly or indirectly and incite such crimes directly and
publicly. Many examples of attempted genocide and'of complicity in
the crime have been described at'lengtﬁ in documents E/CN 4/950;
E/CN 4/984 Add. 18; E/CN 4/1020; E/CN 4/10%0/Add. 2. referring to
Arficle IV of the Convention.”?* The study further observed that
“persons commiﬁting the criﬁe of génocide in South Africa, Southern
Rhodesia, and }Namibia are Heads of State, memberé of"Qarious
government, public officials, official agents and all other persons
responsible for giving effect to the policies of apartheid.”

At its 28th Session, £he General Assembly by resolution 3068
(XXVIII) of 3djNovember, 1973, adopted and opened for signature and

ratification the International Convention on the Suppression and

, 24npergons committing genocide or any of the other acts
enumerated in Article III (supra) shall be punished, whether they
are constitutionally responsible rulers, public officials or
private individuals.”

20
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institutionalization of the eancer- of apartheid; the .Unlawful
Organizatipns Act was passed.!®

required that once the

president of the apartHeid State was satisfied that the activities
.... of an orgaﬁigépidn threatened “pdgiic order”, thabnoggﬁniéasion
could be decléred wunlawful”. There was no “clear and present
danger” test o¥ other ekpress s@andarg; Any- organizatien which
sdirectfly or indireetly” carwied out theé aé@@vitiés of. the African
National Congress or 'the Pan Afr;cén Cdnéress could be disgééqu;as

‘an ipso facto threat to ‘“public peaceg.” Increased. pgpular

"iyeststdnce to thes& oppressive laws were -followeéd by even 'moge .

repressive Iégislation. Ay
¥ In 1976, .the Internal Security Amendment  Act .of 1963

extended- the scope: of «the Sy

t* to individudls and permitted the M%n}sté&ioﬁf,

¥ " i
Justice to detain any person who “engages (d). in activities yhich
endanger or g@e-cglcu&ége&*ggsendanger the security of tlié State or

{hégm§inggpa@g§ of jpublig orger.” (Emphasis gupplied) N& polf%%cél

10317 Tawfud:. 2izdtions -Act, No. 34 of 1960 s. Afr. Stat.
(1980) . -

ipct No. 44 of 1950, S. Afr. Stat. Sec 10(iv) (1980) (added

by Internal Security Amendment Act No. 79 of 1976, S. Afr. Stat.
Sec 4 (1980).
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or organizational link had to be ;stablished.

As popular resistance to apartheid increaged, the range of
legally prohibited actions were broadened and, under these laws
the democratic rights of the opponents of apartheid became more
limited while-£he powers of the régime to control and E; wiéhhold
information expénded.

Extensive arbitrary powers were vested in the executive while
the jurisdiction of the courts was excluded. 'tﬂtimately the
conduct of the police and the adﬁinistrétion of law were removea
from judicial and public scrutiny.®

Early in 1982 a government-appointed Commission recommended
that the secuiity laws éhould fe made more “effiqient” and
veffective.” 0 fhese proposals lead to the passage of'the iﬁternal

Security Act of 1982. The 1982 Act subsumed all powers contained

in the previous existing security legislatiion and added others.

105gee e.g. Sec. 28(7) Internal Security Act 1982: “No court
of law shall have jurisdiction to pronounce upon the validity of
any regulation made under subsection (2)” (Indefinite
Preventative Detention). Sec. 29(6) Internal Security Act 1982:
“No court of law shall have jurisdiction to pronounce upon the
validity of any action taken in terms of this section, or to
order the replacement of any persons detained in terms of the
provisions of this section” (detention for interrogation).

Similar provisions exist for detention of witnesses [(Sec.

31(7)1.
10éThe Rabie Commission.

56
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The Minister of Law and Order retained .the' power tq declare
‘certdin orgdnizations illegal, to compile Iists of alleged

officders, members, and activists of organizations .declared .illegal

‘to ban individuals; .place tliem undexr house arrest, to ban meetings

— — — -

and datherings, to ban newspapers .and other publications, to detain
witniesses for political triaks, and te hold people in iﬁdéfin%te
preventive detention.’ .

The 1982 Internal Security Act .introduced..the new qffense of
“subversion, ” "defined broadly as including actions which are aimed
amongst other things, at “causimg or premoting general dislqgagi@ﬁ
or disorder”; prejudicing -the .production  and distrilp%@t___;.pn,%io’f
commodi#ties; or the “supply and distribution of mgégqgtégl
‘sefvices”; the “free movement of traffic;” causing “feelingq&pf
:hqstility between different. pepulation groups;” ox “encou;ggip%%?r
‘aid&n@ﬁ any’ other personr to..commit” any of the acts  listed.
(Emphasgis suppldied). Anyone Quilty of “subversion” was liable for
imprisonment @p to 25 years. For the ofﬁenge of “terrorism” the
ge%alty included death.

. The 1982 Internal Security Act also broadened all summary

powers of the government to repress resistance to the increasingly

WApartheid: The Facts, International Defence and Aid Fund
for SoutHer Africa, honden, 1983. -
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harsh and desperate regime.

Constituting a comprehensive denial of rights, these laws
established the legal conditions uﬁder which torture and murder of
detainees were routine and, outside the review of the courts. The
1982 Act madé_preventive detenti&gj detention for infz;rog;tion,
and detention for potential witnesses legal.®® No court of law had
any jurisdictibn to review the validity of such actions.?®

The legal powers of the South African police and military to
act in any way necessary againsﬁ those resisting the apartheid
regime  increased proportionately to the perceived threat .
Political repression increased on a broader and wider scale
gathering up those resisting as well as inactive bystanders of all
ages.

All these vaguely drawn criminal statutes were given

retroactive effect.?? It is a primary cornerstone of Anglo-

American jurisprudence that all laws should be made to commence in

108The Act purported to limit the period of detention to six
months, but the police could give “reasons” to a Board of Review
as to why the person should not be released.

19T nternal Security Act 1982, Secs. 28(7); 29(6) and 31(7) .

10gee Potts, Lee W., “Criminal Liability, Public Eolicy and
the Principle of Legality in the Republic of South Africa.”

Journal of Criminal Law & Criminology, N.W. School of Law (1982),
1061, 1099,. “South African Ex Post Facto Laws”, at 1099.
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fufuro.” Article 11 of ‘the Universal Declaration ,?waggg‘man
Rights alsc provides in pertinent part that: “(n)e one shall -be
held gquilty of any pemnal offense on account of any act or -omigsgion

which did not constitute & penal offense under natienal -or

international law, at the time when it was committed or ,shall a

heavier ‘perdalty be imposed :than the one that was app'ligabl@ at the

time the penal .offense ‘was -comnitted. The Terrorism Agt, approved
A rx] T e % f‘

X

#n June 1967, was given retroactive effect to June 1962.

Thereafter, the Unlawful O -.J hzation

‘Act**? provided that the

Bresident could declare that an organizatien could be banned

w »

without notice to the organization; congerned; The »Presv;:;g%gﬁp%gggedl

only to determine that the organization was. a- continuation.of a

B

sl

previously banned organization or that it wds “promoting

4 A

: i ” % i P
objectives” similar to sugh an organization. Members: of .thegngwly .
\ . s .

. . . , W W ;{, »
banned organization were automatically dgemed __,me‘@b%_ks p,_fgf ghe%
S . wds T LA PR A I & Bl e
previously banned organizdtion. They were f_chene«géwgp .made

criminally Iiable for prior acts of the previously banned

organizagion,. : -FThus the .xegime proclaimed the South African

Communist Party, organized in 1960, to be the Communist Party of

5
=3

BT e R Y

1117, Bentham, 1 Works 326 (1843).

125 A. Act No. 37 of 1960. 8. A. Afr, Stat. Sec,
1[{3c(1980)]. '
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South Africa, which had been banned in 1950. A South African party
organizer was accordingly sentenced to four year imprisonment in
1967 for furthering the aims of “communism” as defined in the
Internal Security Act of 1950 which had been repealed.?!??

These peg;ersions of legality-;hich pervaded the cfzainai laws
of South Africa were a clearly nakeé effort to repreés resistance.
No individual analysis can pfovide sufficienp detail of the scope
of that illegality under international law of the apartheid legal
systems efforts to obliterate the democratic rights of the majority

of those seeking to redress their grievances or to secure

democratic rights and political power.*

Wigtate v, Arenstein (1967) 3 S.A. at 3789,

4rpnternational Declaration of Human Rights:

Article 18: Everyone has the right to freedom of thoughts,
conscience and religion; this right includes freedom to change
his religion or belief, and freedom, either alone or in community
with others and in public or private to manifest his religion or
belief in teaching, practice, worship and observance.

Article 19: Everyone has the right to freedom of opinion and
expression; this right includes freedom to hold opinion without
interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers..

Article 20: 1. Everyone shall have the right to freedom of
peaceful assembly and association. 2. No one may be compelled
to belong to an association.

Article 21: 1. Everyone has the right to take part in the
Government of his country, directly or through freely chosen

60
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e

THE TORTYRE AND DEATH OF DETATNEES. UNDER COLOR QF STATE -LAW

A§ the Truth and Reconciliation, Commission heardhgs, :have

i

substantidted, the apartheid-regime’.s power to detain withouf.fridl’

was chatracterized by secrecy. ands lack ‘of accogneapighgx#gﬁ.ﬁge

— — -~ -

security pelice. Families wére rarely ‘told-at which police statioen

L ) P ? .
theirvielatiyeSJWeie=bé&ng“heid. Noweourt could exder,the xelgase

of a detainee. b 'N&* visits or légal .advice werewalklowed. . st

A=
T

powers €& d&tain people without ,trial, were establ%shg@aandxexpanged
by law from 1960 until 1994 & ’ T g

% _f"_

)

representatlvesu 2. Everyon@ has the n;ght of equal -access Eg,
public, "service ﬁn*hrs cdﬁﬁéry 3. - ﬁheMkai of “thé: Qgppkeushalﬁ
‘be the basgis of thegauthorlty ‘of gevernment- this wlll shat L be
expressed in perlodlc%and genﬁlne eleqtlons~wh1ch shallkhembysﬂ

unlverigl and equal Buffrage and shall beeheid by secret VOte or

by equlGalent free votlngwprocedures. -

‘Krtidle 22: Everyone'aSHd member of socmetyf haSt@heﬁgggh%
to soceal securlty and is . entitled no neallzatlon through
natlonal effort and;1nternatxod&~fqooperatlon»an&ﬁm nacdorq§p
with the organlzatlon andawesounces 6f each state, of the
-economie, soc131 and culturdl rlghtS'lndlspensable for his
dignity and the free development of his pexgonality.

. bt .

“Hor further evidencge of the legally sanctloned %buse of the
peopfe ofgSouﬁh Afrlca.oneﬁas alsbepeferred to, ;Eﬁﬁrgg;WH %

: ghts i suth Africa, Progress geporté of

A

the Ad Hoc Worklng group of Experts prepared in Accordance wath
Comm¥9516n on ‘Human Rights Resolutions "1983/9 and 1983/10 EﬁCN 41
198478 until 1994.

uspmnesty Internationalk Annuad, Report 1983: “In Novembex,
1982 the government issued new guidelines, for segurity, poelice
treatment of detainees stipulating that they must not ge ;ortur ed

3
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In 1960, under the Public Safety AcCt, emergency powers were
employed to detain a recorded 11,000 people.® An additional 4,700
people were detained through a proclamation under the Bantu
Administration Act in the Transkei area.!’” From 1960 these powers
were institugionalized. through the adoption of sucégésiéé and
increasingly summary laws as riders to the criminal control bills
discussed above. 90-day detention was introduced in 1963, followed
by a 180-day detention law in 1965 which also provided for the
detention of “potential” state witnesses.

In 1966, a 14-day renewable period for interrogation was
intrgduced in the General Law Amendment Act. In 1967, the
Terrorism Act, Sec. 6, aliowed for indefinite detention for
interrogation of suspected “tgrrorists." Preventive detention for

up to a year at a time was authorized under the Internal Security

Act, as amended in 1976. Potential witnesses could be detained for

or ill-treated, but these constituted little more than a
restatement of earlier guidelines which had proved ineffective.”
See generally, Amnesty International Annual Reports 1982 and
until 1992. ’ : ’

1165, Parry, Outcasts from Justice, Center for Applied Legal
Studies, University of Witwatersrand, Johannesburg, 1981.

ua discussion of the Bantustans and theft of citizenship of
the majority of the people of South Africa is discussed later in
this submission.
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*
w

180 days«'*® )
As active resistance to apartheid became more widespread: -and

o¥ganized among-the people, préventive detgntion was employed more

ahd more freguently.!® As the record before the TRC. makes dlear

torture of -détainees during interreogatien so semgre as towlead to
death was an integral part of the apartheid regime’g plan to
suppress resistance.?° wEvidence” extracted undér torture was’

frequently thé ondy sodﬁ@eyiorypﬁosecq;ion at. trial. Qgtaiqee931$

it

usgection 31 of the Internal Security Act No. 74 of 1982,
provided for detention of potentlal state witnesses until the
final disposition of the trial or at the discretion of thé
Attorney General. . .

. b

s
%
e

9In 1981, for example, comnc1dent with 1ncrea51ng
industrial worker and trade unddh mllltancy, s 'well as two hé %s

. politicgal campaigns against the celebratlon of the 20th

anniversary of the white settler republic and Sgainst th¥ -

elegtion ef the South Afrlcan Indiapn Council, many hundredegwere
detained: Progress Report U N. Ad Hoc Grodp of EXperts C/CN ﬁﬁ

. 471485 Sec. 45.

+

1”Amne§ty Internatlonal repdrted that “All the evidence
inditates tHat torture is Extensively 1nf11cted on political
detainees and that the government sanctions its use. The
unsurprising result of alldwing the security polbce to proceed
uncheqked is that from time to. time they appear to have got qut
of .Gontrol /and to:have heen resp®n51bleygor the deaths of

detdinees in their CUStOQY Amnesty International 'Be 4
-] e - Jza (197.8) at 56-57. Se€ also’ ‘Report of
U.N. Spec1a&-cbmm1ttee Against Apartheld, Tozgn ce.and T11-
en oz e Lnee b ENQ Ra Gl Regime OF u . . ’ ;

1982. U.N. Doc. A/AC 115/L.. 586 (17 Dan. 1983) at 4.

12)gefore the end of apawrtheid, detainees who suryived,
described their torture in brutal detail. See for example,
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were kept in extended solitary confinement, which by definition, is
severe torture by sensory deprivation. In addition, as the record
before the TRC shows, many other forms of abuse were applied: days
of ceaseless interrogation; deprivation of sleep, forcible
standing, elé;tric shock treatmeﬂg; merciless beatingg; pértial
suffocation and drownings, and sexual abuse and rape of women and
girls. As has also been documented, children as well as adults
were subject to the same powers of detention and interrogation and
were beaten and tortured.!? Aall these abuses were conducted under
the guise of legality.

The state of emergency declared in 1986 became indefinite.
According to Amnesty International, thousands of people'including
Prisoners of Conscience were detained without trial for alleged
political offenses.?®* In 1987 Amnesty International reported‘that,

There are new reports of torture and ill tréatment of

uncharged detainees, and there were further deaths' in
detention in suspicious circumstances. Administrative

contemporaneous reports in Focug on Political Repression in
Southern Africa, Internatlonal Defence and Aid Fund London,

1980, et seq.

122Gary‘J Sugarman, “The Universal Declaration of Rights and
the Policy of Apartheld in the Republic of South Africa”, Journal

of Legislation 17:65 (1990).

12pamnesty International, Amnesty International Report, at 99
(1987) . .
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Panning -orderg were effectlvelyulnwalldated by an Appeals.
Court ruling but the Government used its emergency power
to restrict critics. The death penalgy remained %'major
cencern: there were 121 executlons in "Pretoria Central
Prison and others were‘*carrlgd out ins nom&qgélxﬂ
independent homelands. .Idem. . o

Although ostensibly adopted te combat terrorism  and Other
subversive acts, the Terrorism Act itsgelf became an instrument of

subjugatyon, ddmination, -and repgressign. MBe oth imn ~&GS fox w;anggip

bl * &

its implementation it must be. seen as a statute that qreates a new

&

species of cruel and unusyal punishment, one that is counter to

wegte:n’traditions in the field of criminal justice”.n“

q““”'
%

Beatings, lashlngs and whipping with sticks, canes. and sx@mb@ks

sﬁ

(wooden and leather sticks) jn detention were common., L%§h;pg§

P
* » e . . <

with a cane was still an accepted form of ppnfshment,"ﬁg igg%gdand

ol
e

de jure. During the 1950s and 1960s lashing was a compulgory; N
‘ RELROTY

3

3
punishment for certain crimes. Under ‘the Criminal Proc&dure
Amendment, Compulsory beatings as punishment was annulled but

B

remained as a discretionary form of punishment.'?® During the state
of - -emergency, beatlngs durlng interrogation and. demonstrations wefe

* “xa
i ]

commonplace. According to an Apartheld South African spokesman,

1247 Dugard, Human Rights and the South African Legal Qrder

(1978) at 136.

125guggrman, supra at 89.
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beatings had a “special efficacy especially in a country largely
populated by a people the majority of whom have not yet emerged
from an uncivilized state.”??*

All of these horrors were imposed, condoged and tolerated by

..... —— [— —

the judicial system and most of the legal profession.??’

ECONOMIC EXPLOITATION: THE LEGALLY AUTHORIZED REPRESSION OF TRADE
UNIONS UNDER APARTHEID

As early as the major mine strike of 1946 and the adoption of
the 1949 Programme of Action of the African National Congress, the
black labor movement was a specific target of the apartheid regime.
Africans denied the vote or any political repfesentation in South
Africa supported black unions as the only institution of organized
power to gssert the economic and social rights of the majority
people.

The minority regime was profoundly concerned that black unions
might organi?e the overwhelming economic power of black workers
against them'beeause'without black workers, the South African

economy would have collapsed. They constituted 82% of the South

126 . Sachs Justice in South Africa (1973) at 196.

1270t her submissions to the TRC, no doubt will analyze the
complicity of the legal profession and the judiciary in these
crimes against humanity.
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-Africiin work force. They mined the gold, diamonds,, and ;other

ekport minmerals.. They worked in the factories that supplied white
South Africans with comsumer goods. They planted.and hamvested the

crops that fed the country.?®

The Rights of workers gre»gpér@nEeedgin Articles 23, 24, and

25 of the Universal Declaratiom of Human, Rights:**

L4 P
® 4 ¥ § N A &

WORKING CONEITIQNSaUNDER A?ARTHEID LAW k

5 wft " Y
The wages for black workers were much lower than’ forwwhbte

3

k|

& Fak o By W E
A 3 FURE &

1“5Bia@k Workers Under Siege,” Afrlca Fund and Dlstrlct f?
;Councrﬁ‘§7“ﬁFSCME; Ehe“RepréSsz@n*of'Biack Trade Unlons'ln Souﬁh

,Afrlca,, L983 . &
& &, ] “;

1

lf’--"AI;tJ,,cle,23 1. .Everyone has phe right te work, to. free;
¥cholice tof émp}oyment -£o just anddfavorable condltlons of@work“
and to protectlon agalnst unempleyment 2. Everyone w1thout ‘any,
dlscrlmlnabﬁon* hés the right to edgual pay for equal work. 3
Everydne, who works has the right to Fust and favorable
nemunerétlonﬁﬁnsurlng fot ‘himsedf and his ﬁamrly‘aﬁduexastence
worthy- of - human dlgnlty and supplemented if necessdry, by other
méans Of sgc;aT protéctioh..” 4. Evetryone: has the right to form
and to join trade yhions for the protection of his interests.

Article 24: Everyone has the right to rest and lelsure,
including reasonable limitatdion of working hours and perlodlc
holidays ‘with pay. ) . a

Article 25: 'Everyone has ‘the right to a standarérof living
adeqﬁate fo# 'tHe, health, and -well-being of hlm%glf and of his
famifdy - including food, ctothing, hog51ng and medlcal cave and
'necessary Bo€ial sérvites, ahd the right to security in the event
of unemproymeﬁt asicknegs, disability; widowhood, old age or
other Iack of livelihogd in circumstances beyond his “cdhtrol.
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workers, Black South Africans as a group were paid even lower wages
than Coloured and Indian workers and Black Afrigan women were paid
the lowest of all.}¥* 1In place of the principle of “equal pay for
equal work” recognized as a right by Article 23, apartheid

— —

legislation established the legal policy of “resexrved jobs” for

whites only, and cemented the practice of this policy with
Allocation of Occupation Agreements and Closed Shop Agreements.
Thus, in the mining industry, the Mingg_agd_ﬂ@xkg_Ag; No. 27 of
1956 required that only a sscheduled pefson," holding a government
certificate, not available to Africans, would be permitted to hold
skilled jobs. The Allocation of Occupation Agreement further
determined thaﬁ the white ﬁnion wés to be the sole representative
of certain mining occupations, while the closed shép gﬁaianteed
white controi over skilled Jjobs.?? Meanwhile, Jjob title
’restrictions did not prevent Africans from beiﬁg required to
perform the skilled work,.only from being compensated fairly for

doing it. Thﬁs, black miners did much of the blasting in South

20apartheid: The Facts, s.u.;zr_a
wiyiolations of Human Rights in Southern Africa. Report of

the Ad Hoc Working Group of Experts prepared in accordance with

" commission on Human Rights Resolution 5 (XXXVII) and Economic and

Social Council Resolutions 1982/40. U. N. Doc. E/CN 4/1983/10 at
68.
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African mines, although they were legally barred fyom ebtaining the
certificate that would allow them to be paid for this work.»?
Article 23 provides that worﬁers are to be prptected against
unemployment, but in sapartheid quth_Afn;ca,'une@plpyment am%gg
Africag'worke;ézwés estimated at mS;e than 25%, while @E;mpléymeht
insurance was .mot available to most black workers.'?? Ungiié;9%%,
bilack mine workens werexnotmprg;ecgedubyighe Unemployment Ingurance
Aft, dnd most black workers contihued fo- be .deprived of any fogmgdf
unemployment compensation throughout the apartheid years.®*

* The unprotected and hazardous working conditions to-wyich

black laborers were subjected were ,intensified by the horrendous
1living' ednditions of the migrant workers who were bagrggkq@%iﬁ

sihgke-sex hostels and in company owned compounds.®® For A;;%gan,
’ * g

womernr employed as domestic workers, the largest 'chegorL:Q
- ! eSSt LEJOL

employment for African women,.wages were even more, disparate than
for men. The average monthly wage eof 22 Rand for non-farm;labor
African men was less than one. fourth the -average wage for white

workers. One survey indicated that .more than one third of domestig
@ £t g £ = N oy e T

133progress Report, SURES.

yjolations of Human Rights in Southern Africa, supra.
35papartheid: The Facts, supra.
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workers received a monthly wage of under 75 Rand.!3

As bad as the documented conditions for black workers in urban

areas the conditions of agricultural workers were even worse.

Article 4 of the Universal Declaration of Human Rights states that:

— —— -

“(n)o one shaIi be held in slavery or .servitude; slavery and the
slave trade shall be prohibited in all their forms.” The system of
agricultural lébor in apartheid South Africa was consistent with
the system of chattel slavery, legal until 1865, in the United
States.

Farm wages for African worker were as low as 10 to 20 Rand ﬁer
month, with a national average of 25 to 35 Rand per month. This
pittance was supplemented by payment in kind by a ration of mealie
meal and meat which was often spoiled. As a result, malnutrition

was common among the children. Child labor was exploited at wages

of 8 Rand per month. Farm workers were told that they were

vprovided” with “free” housing but were in fact required to build
their own housing. They could be legally required to work in the
fields up to 54 hours a week.?®’ The government accommodated this

treatment by legally excluding agricultural workers from minimum

16 Iden.
131yiolations of Humap Rights jn Southern Africa, U.N. Doc.
E/CN 4/1983/10 at 64.
70
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wage provisions'*® while specifigally.proh;bit;pg&the formation of
unions by agricultural workers.*® -Moreover, the label o§£§farm
ldborer” in an African’s pass beek made one an ag;icultuqu;w@rker

for life, unless the farmex+who employed him agreed that thexe was

—_— ——

no shortage o;fa:;jrn‘,labor,.l"0

According to testimony given ig the Ad Hoc ﬂﬁikigg—gggugﬁgi
Experts, it was commonplace, for farmers to beat workers. iq*th?ir
employ at the farmer’s discretien without fear of proseeutijon, QOne

’x;‘,'-‘

witness testified that “Seuth é@%ica is, the only cquntry, except

Chile where agricultural productivity is dependent on vidlence

-‘!': e a ] ] 1 Y

- ‘bowards the laborer,” and widespread ingidents of torture. ,s,s%:‘g“\},xkag.
. » :‘( - i ) ' e :&

mutilation, and even homicide were reported. 4t ’ X

) “ %
Characteristics which brand the apartheid agricultural sxgpém
g 3 s

starvation wages and payment in kind; (b) ektremely long hours, and

miserable working conditions, legally outside the control of the

state; (c) wiaespread use of child labor; (d) no right of workers

138agé Act, No. 5 of 1957.

139 rndustrial Conciliatidn Act, No. 28 of 1956.

1oppartheid: The Facts, supra.

MiTegtimony of Eugene Roelofse, reported in “Preogress
Report” gupra. :

71



to change their status; (e) government enforcement of workers’
status: and (f) violence toward workers as an integral element of
the control system. South Africa’s version of slavery differed
from chattel slavery in the US, to the extent that, since there was
an ovérabunda;lce of workers, the- farmer had no mot?vati.on to
support the laborer who was too.old to be prodﬁctive, or to
guarantee employment to the laborer. The'apartheid ;abor.law

supported employers control of their work force while failing to

protect employees from unbridled abuse.

HISTORY OF ATTACKS ON THE LABOR MOVEMENT SANCTIONED BY LAW DURING
THE APARTHEID ERA :

The history of the repression of black labor which had
organized into trade unions to secure their economic rights in
South Africa is precisely as long as the history of colonial
occupation. By the 1920s there were as many as 100,000 members in
the Industriai and commercial Workers Union. By 1945, the council
of Non-Europeén Trade Uniops had 119 trade-union affiliates with a

combined membership of 158,000 workers.? Following a surge of

labor militancy, including a major mine workers strike in 1946,

42p, Dpavis, African Workers and Apartheid, IDAF, London,
1978.. '

72




sévere repression .of black and nerracial unions became an, express
governmént policy. A legally .sanctdioned campaign te preyent bi!-,gbf@;
d@nd white workek¥s from organizing together continued t;h;oug‘lqﬁégat‘ the

apartheid era.® In 1953, racial segregation became a condition. of

— —_— —— -

union megistration. By 963 only 18 African trade unions, with a
memb_,eré'}iip of slightly mbre than 16,000 Wwere known to be 'in
existence . ' ) - '

The South African Cengress of. Erade Unions ¢SACTU) %‘a‘.»e

‘establishéd im- 1955. PFrom kts—«inceptiom, its activities -were bapned

‘And- haragsed in a numbersof ways, forcing SAECTU to operate umder

. =
Uy 3. 5 . 2 3o .
ground fxom the 1966s untdl 1994. . s * e wl® ¢

«,
*

I the -IT979 there was. a regirgence of &ustained f&dust%%a];,
R W, W

¥militanéy by black workers. By-~the end -of 1981, there, were: @v‘%; ‘

one millien.organizéd independent. trade unien -members,i¥* In 1%‘?9%,

the government attempted to bring independént unidng” dhder -iEs--

Fau £

control. Unions with black members were ordered to register and to

- ~

*

———
143EV:Lclence te Cémmlss&%n on Human, Rights Ad Hog, Gg:*oup Q%
Experts, at 289. “M. SiphoFityana ~+thée feormer Presm»dent 6‘f the
Port Elizabéth Students Céunc1l stated -fhat segregatlonaln ‘union$
was Stlll enforced as the g%Vemnment wighed. to retadin the’ pa,y
d;fferentlals between th& races. ‘Report .E/CN 47198478+ 1&984

Chr T

W47dem. at 11l.

145Tn mainly noriracial unions with a predom;.naii‘i';ly black
membership.
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become involved in the official negotiating machinery. In 1582,
legislation extended controls to nonregistered unions and added
further restrictions on union activity.**® During 1981 over 300
trade unionisés and workers were detained under various security

— —

laws, and at Iéast 1,200 people appeared in court as a resﬁlt of
participation in labor disputes or trade-union action.?’

Although it was technically legal'to strike, during certain
periods, the “right” was so restrictive as to be a nullity. From
1953 to i973, strikes by black workers were outlawed. From 1973 to
1983 only one out of 2,212 recorded strikes were declared
“leg.al."148 Furthermore, all strikes in “essential” services were

illegal.® In addition, criminmal laws were used against strikers.

Picketing and “incitement” to strike were illegal gatherings under

the Riotous Assembly Act,'s® passed in 1982. The Intimidation Act
16T apbor Relations Amendment Act 1982.

Wigouth African Labour Bulletin, September 1981.

1spyidence of the International Confederation of Free Trade
Unions to the U.N. Commission on Human Rights Ad Hoc Group of
Experts Sec. 347. Report E/CN 4/1983/10.

1sEggential services ineluded the production of light,
power, water, sanitation, all transportation, proéessing,
distribution and delivery of perishable foodstuffs, supply and
distribution of gas and other fuels. 1In addition, the government
could declare any service wegsential.” D. Davis, supra. at 31.

150a~+ No. 17 of 1956. S. Afr. Stat. Sec. 3 (1980) .
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contains similar provisions and was applied to striking wogxkers
within weeks of its -adoption by Parliament.'! Under the Labor

of 1981 No. 51, it was illegal to. give

financial assistance ‘to wotkers engaged in am “illegal strike.”

The most effecktive legai-wegpqnsqgain§t theleﬁfectige,riéht to
strike by black workers an*the‘p@we; the state had over ﬁigngnt
workerg, gince under: law, black ‘workerg became unemployed if they
weht eon strike. They then could e forcibly and legallyzevicteé
f#omm urban areas and sent td the Bantusgtans.'™ As but one ex%mple,
Buring a wawve of work steppage by miners in 1982, over ,3,000

w
3%

«Strikers were, sent to the Bangustans:'s ‘ o

ws A

The treatment of just, a few well-known labor gctivistg angder

s . %
%ﬂ_gggg No. 42 Sept.- Oct. 1982. ’
o
l§2The legal rlght of black people to remain in urban aree%
in &8utn ﬁfrlca was rargely llnked ts thelr employment. Wth the. .
exceptlon&of those few blacks who were b@rn in urban areas,
prévisions of the B Sck T Ban -Areat Bolidation Act, No. 25 of
1945 restricted the rlght of the vast majer;ty of blacks to
remain in urban areas for* moke thah 72 hours unless they- were
employed there, or had worked for one employer cortinuously : for
19 years$, or were the spouse of ‘sotgorie with' such.eights* These
inElux control ldws and the threat of 1051ng resideritial rlghts
by breaklng the period of contmnuous employment eﬁfectlvely
deterred part1c1pat10n in any industrial action which may result
in dismissal, “South Africa, 1983, Reorganizing Apartheid™,
Lawyers Committee for Civil Rights Under Law, Washington, DC-
(1983 Annual Report) .

3 Focys No. 43, Nev.-Dec. 1982.
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apartheid is most instructive on the purported legal rights of
black workers under apartheid to organize. In 1980, the South
African government arrested Oscar Mpetha, then 72 years old, a
founder of SACTU and, at the time of his arrest, a national
- organizer of.;he African Food and—aannery Workers Uni;; en;oying
an international reputation for his 40 years of trade-union work.
He had been Cape Chairman of the African National Congress until
the ANC was outlawed. Mpetha and his 18 co-defendants (State v.
Oscar Mpetha and 18 others), almost all of .whom were young workers
under 21 at the time of the arrest, were charged under the
Terrorism Act for sabotage against the state because of their
leadership role in organizing and participating in a bus boycott
against increased fares in Nyonga Township. In the course of the
two-year trial, the state tried to prove its claims of a pl&t to
murder whites at random. The defendants had been held
incommunicado under Section 6 of the Terrorism Act for four months
after arrest.: The trial was attended by the distortions of due
process which typified apartheid ‘era political trials, including
the introduction of “confessions” obtained from.défendants and
statements of state witnesses made under torture and other duress.
Mpetha, a diabetic whose health had sharply deteriorated duriné the
trial, was denied bail and was required to sit through parts of the
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trial shackk€d in ledg irons, though, a peripheral vascular disease
preverted himi frem walking. Ultimakely, in June 1983 Mpekha was
found guilty of “terrorism” but acquitted of murder and .sentenged

to «five-years imprisomnment after oné of the Longeéj: trials in Soquth

\

—_— — ——

African histery. Nime of the other young workers were corbyic,t.ae,d of
sterrorism” and- murder, and .eight were acquitted or had the charges
ditsmissed:**¥

Adgther notoricusnéase involved the death in deggx}t!j:oi%‘ in %598%

of ~ldbor activist, Dr: Neil. Aggett, who was allegedly found hanged

“in his -cell after being towtured in confinement.. Aggett, ;thef Eirst
yhite: to die im ‘detention, was .an ofifdzcéialm@'f the SouthéA'gglcan )

Food and Canne¥y Workers ‘Unierr. ‘He. had been‘ held. undex, tl'ge‘

*’4

for five months. At the inguest held ,a;ffz'e;r, Dx..
§ e Wl W

Adgett’'s death, “several witnesses testified that he ,ha@%’be&n
rép%a~t;3é‘tily gtbrtured by sleep. deprivatiqn) electric shocks, and

* s. L] i
beatings while "inm detention.’® Over 1,500 pergons attended his

membridl- service ‘held by the Food .and Cannery Workers Union.

Two other SACTU activists, Petru and Jabu Nzima were forced to

sAfmica 1983: Z . Apart [d, Lay rers
Committee for C1v1l rlghts Under {aw, Washingfon, DC (1983 Ahnual

Report, Southern Africa Project) .

1ssyiolations of Human Rights in Southern Africa, E/cN 471485
(1982) .
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flee South Africa but continued their work in support of the trade-
union movement outside South Africa. They were murdered by a bomb
planted in their car in June 1982.

Long before the establishment of the TRC, incidents were

— — — -

reported in which white civilians murdered black strikers and were
not arrested, even when witnesses were available.?%¢

In 1981 Khona Mahlangu, a striker at Sigma, the motor
manufacturing plant owned by Anglo-American Corporation and
Chrysler Corporation was shot and killed by a white woman in a car,
after he and other striking workers were dismissed and forced off
the plant. No charges were brought against his murderer, despite
the presence of witnesses.®” 1In 1980, Samson Owele, a shop steward'
for the National Union of Textile workers waé charged criﬁinally
with inciting workers to strike. While awaiting trial, he was
fatally shot by “a masked gunman” who was not appr;ahended.158

Repression of this kind, violates not only the right to

organize trade unions, guaranteed by Article 23 of the Declaration,

16Tegtimony of Ms. Ova MacKay reported in “Progress Report,”
prepared by the Ad Hoc Werking Group of Experts, E/CN
4/1485(1982) para 35.

157.I_d .

156151.
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But #lso the #ight: to, “lifef liberty .and security of the pexson”
guaranteed by Article 3.
The -wages and working conditions of black workers upder

apaftheéid were’ in themselwes so horrendqus as- to copst itute human

— —— -

¥ights violdtions. Under Article 23 of the Declaration, “everyone
has thé E:i.'gf‘it‘it;@ work, to free choice of emp?.»:oy_;meng,- to just .and
= fat®rable. comditiens of - work. .and -,. to protectien agai%?st
hner@éﬂé’;‘@méﬁé;zﬂ “the ight to equagl. pay for qu;alk'vgonlg " «and “the
right #o just and favorab&eAfémunératigﬁzinsurigg for himself and

“his famiily ansexistence worthy of human gdignity, and sugp;lgr%gnt‘ed,

x , ) . sy . N ’ S ha
“1f necessary, by other méans ef social, protection.” ,A%,<°£d%}19’%;§59
. . : * .
+ OFFieial *coltemporary apartheid gowernmept .statistics, African
workers’ wages were less 'thdn one fourth of the wages spaj.dgywﬁ%};e
workérs ‘in mining, *matquffact‘suri@g, and '‘eonstruction.s? T
9’#

™
~

THE WORLD--COMMUNITY'S RECOGNITION OF APARTHEID AS A CREME -AGAENST
HUM?NITY

In 1961, the United Nations rejected the apartheid regime’s

£
£

asgertion that apartheid wgé a “domestic matter” outside the

international commynity’s purview and Jjurisdiction, and by

s, Pretoria
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resolutions declared apartheid tg be a danger to international
peace and security.!®® After repeated requests to the Security
Council by the General Assembly to adopt mandatory sanctions
against South Africa in 1966, the General Assembly condemned
apartheid as :a‘crime against huﬁ;hity.”ul In 1968 gﬁé Géneral
Assembly declaréd that freedom fighters against apartheid should be
treated, following arrest, as prisoners of war in keeping with the
1949 Geneva Convention.$?2 In 1969, the General Assémbly recognized
the struggles of the majority' ﬁeopleé of Southern Africa as
struggles for self-determination and majority rule as well as for
humén rights and fundamental freedoms.®

By 1974, Sbuth Africa Qas suséended from the General Assembly
as an internatioﬁal pariah.'® In every year between 1576 aﬁa 1994,

the General Assembly invited the African National Congress (ANC)

and the Pan Africanist Congress (PAC), both’banned in the apartheid

160G A, Rés. 1598 (XV), 13 April 1961, and G.A. Res. 1664
(XVI) 28 November 1961.

1613 _A. Resolution 2202 A(XXI) 6 Decembexr 1966.
162G . A . Resolution 2396 A(XXII) 2 December 1968.
183G . A. Resolution 2506 A(XXIV) 21 November 1969.

164 draft resolution in the Security council to expel South
Africa from the United Nations was defeated on October 30, 1974,
by a triple veto from Britain, France, and the U.S.
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state to .participate in the débate on apartheid. in its plenary
meetings along with the South West Africa Peoples’ Organization
(SWAPO) of Namibia.?®

In 1977, the international community toock formal steps to

safeguard thejéight of belligerents'under-con@ig;q@sﬁQfTELyii war,
by adepting Additional Protecols 1 and 2 to the Geneva gpn;entioq
of 1949 on tﬁe- Treatment of Prisomers of War, regquiring that
libefation forces be accorded prisoners of war treatment.!®® The

apartheid regime refused to sign this aecord, but the widespread

%cceptance of its terms by the .international community de@pgstratedg

‘that ‘the accord reflected a morm of customary internatigmal law:¢”
e

The apa¥theid government: refused: to zecognize the~ew;§;enq%gof

political prisoners in South Africa or to apply the Gené&va ™

- B

15International Defence & Aid Fund for Southern Africa
Aggr;hfid: The Facts, London, June, 1983.

a
»

166The text Of both protogels is reprinted in documént
A/32/144 of August 1977 “Respect for«Human Riglits 1% Armed

R

H wily o L, Centre agalnst Apartheld ‘Notes and
Documents, June 1980.
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Convention governing prisoners of war to these prisoners.*®® There
was however, ample objective evidence that the apartheid regime had
singled out captured combatants of the liberation movements fox

particularly barbarous treatment. Testimony at one trial after

.....

another indicgfed that ANC combataHEs were treated witﬁfiarticular
ferocity: exceptionally prolonged solitary confinement, severe
torture followéd by trials heavily weighted in the state’s favor.¢®
In addition, the apartheid state increasingly imposed the death
sentence againgt ANC prisoners of war.

One of these, éolomon Mahlangu, was hanged in 1979, the first
freedom fighter executed since early 1960.7° Between 19793 and 1983

at least 10 other members of Umkhonto we Sizwe, the armed wing of

‘ 168agmal, K. (1980), The African National Congress
recognizing that a state of wars exists between itself and the
‘illegal state, has formally accepted the rules of the Geneva
Convention governing POWs taken during the war of liberation.
(U.N. Ad Hoc Group of Experts Progress Report BE/CN 4, 1685 Sec.
19) . )

w9vjolations of Human Rights in Southern Africa (1984)
supra,. Amnesty International, Report of Malcom M. Smart before
the Ad Hoc Working Group of Experts. See also Treatment of
Political Prisoners. Detainees and Captured Freedom ‘Fighters
reported in the Ad Hoc Working Group of Experts Report.
E/CN4/1983/10 at 22-4Q.

17%gagam, L.E., “State Terrorism in South Africa”, Paper
submitted to Seminar on the Legal Status of the Apartheid Regime
in South Africa and Other Legal Aspects of the Struggle Agalnpst

Apartheid, July 1984.
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ANC, were sentenced to death, in each case for high treagon.'™
Anthony Tstotsobe, Johannes Shabangu, and David Moige, each
sentenced to death for treason fellowing the 1980, explosions at ;he‘
Sasol II Synthetic Fuel Productien Installations, had gheir
sentences co&%uted to life impni;énment afﬁer an inggrnaéiogal
campaign for clemency. Their cgnvfctions were based, in part, on
the court’s.ruling that mere %em@egship in the ANC was -sufficient

grounds for conviction of high treason.'”

In 1982, ANC freedom fighters Telle Simon Mogoerane, Jerry

.Semano Mosololi, and Thabo Marcus Motaung were found guilty of

treason and were sentenced te death. They were executed on June 9,

1983, despite many appeals  for clemency made from Fhé Gengral
Assembly, the Security Council and other United Nations bodies and
international humanitarian organizations.”

The apartheid regime refused to recognize the existence of

political prisoners or prisoners 6f war in South Africa. It did

however give periodic reports -on prisoners convicted in the  courts

1lgagam, - L.E., id.

12T awyers Committee for Civil Rights Under Law, Southé&rn
Africa Projegt, Annual Repert; South Africa 1983: ng;gggég;ag
Apartheid, p. 17.

13correspondence, Chairman Special Committee Against
Apartheid to the Secretary General (A/38/110-S/15634) .
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peves

Mail, 1983; Iﬂg_;i;izgn, August 20, 1983) .77

At least 12 other black prisoners are known to have been
killed by prison guards at Barberton after 1982.178

In additién to at least 45 political detainees who died while
in custody of_the security-policé_between 1963 and 1352,“5 many
others not accused of political crimes died in custody: 128 in
1977, 161 in 1978.%%°

Every year an even larger number of people were killed by the
police iﬁ “the course of their duties.”  The South ‘African
Institute of Race Relations reported that between 1974 and 1879,

946 people were killed by the police!® (excluding people who died

while in detention or in protests), and 2,588 were wounded . 182

177Quotedl in Paragraph ISB-MLQL&MD_RW
South Africa A/CN 4/1984/8.

1781d. 152, 154.

179The causes of death are officially reported as “suicide”
“falling out of a window,” “falling down a stairwell,” “brain
injury.” Focus on Political Repression in Southern Africa, No.
43, 1982 IDAF ‘London.

1aoI_d.
18iTncluding 793 black people and 140 Coloured people.

127ncluding 2,024 black people and 478 “Coloured people. A
parliamentary gquestion revealed that 353 persons were killed by
the South African police “in the execution of their duties” in
1980 and 1981. (House of Assembly Debates, May 12, 1982. In
1980, 2 whites, 31 Coloureds, 145 black; in 1981, 2 whites, 32
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As discusséd earilier, Qetween 1960-1994, the sewere
restridtions im South Africa on, the .freedom of assembly meant that
most gatherings and demonstrations .wexe illegal or coeuld be
declared illegal. The police had legal license to disperse and
disrupt heeciaés by force. ;Qurigé the protests of,f§76~57 and
1982, for example, poliece used a variety of weapons: éa;eas,
teargds; whips, dogs, and guns. At- ledst 30 people. were ki%;gd
during -démofiStxations. in %986.ahd, estimates of those, killed iw
1976-1977 abe as high as 1,000.%*  The .numberh‘pf wounded is

‘incalculable.

¥

) d £ o 5 - 5 ) o SRk
“THE BANTUSTAN POLICY: v:OuAgfbm OF ‘THE RIGHTS TO “§gﬁna
\DETERMENATION, .NATIONALITY, gR@é?gTY AND FAMILY'

The pdblicy of “separate development” for b;ac% and ﬁﬁi&e%
gt ] b ;}wﬁ* W

became the expg@ss,win;en%;op of the seﬁgler reg%me -upon %h@

electien of the National Party uqéér Ptrime€ Minister Véerwoerd in
- * ” " ¥
the 1950s.1®  But even befiore the ascension to power of the

Afrikaners, ghe intention of the s;ttlersfwas to contrsl the land

£

Coloureds, 141 blacks).

13geidman, J.

; TDAF London (1981).

184Rjchardson, Henry J. “Self-Determination, Interpational
Law and the South African Bantustan Policy,” 17 Col. J. ITransnat.
Law 185, (1978). : :
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and its resources as the main power base of apartheid. This so-
called Bantustan policy was a violation of the rights of the
peoples of South Africa to self-determination, nationality,
property, and family.'®®

The Native Land Act of 1913 and the Native Trust and Land Act
of 1936 together set aside‘a maximum of 13.7% of the land of South
Africa for Africans.% Scattered throughout the country, these
fragments were subdivided under the terms of the Promotion of Self-

Government Act of 1959 into 10 groups. of land areas called

195article 15: 1. Everyone has the right to a nationality.
5. No one shall be arbitrarily deprived of his nationality or
denied the right to change his nationality. '

Article 16: 1. Men and women of full age, and without any
limitation due to race, nationality, or religion, have the right
to marry and to found a family. They are entitled to equal"
rights as to marriage, during marriage and at its dissolution. 2.
Marriage shall be entered into only with the free and full
consent of the intending spouse. 3. The family is the natural
and fundamental group unit of society and its entitled to
protection by society and the State. ’

Article 17: 1. Everyone has the right to own property alone
as well as in association with others. 2. ©No one shall be
arbitrarily deprived of his property.

See also G.A. Res. 2775, 26 UNGAOR Supp. (N. '29) 39 U.N. DOC
A/8429 (1971) and G.A. Res. 30 UNGAOR Supp. (No. 34) 35 U.N. DOC
A/10034 (1975) condemning the Bantustan Policy and declaring it
in violation of the Charter as a denial of self-determination to
black South Africans.

16p1s0 see, Forced Removals in South Africa Vol., I (1983).
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“Bartustans.” The most arid, unproductiwve land- was allocated to
this relocation schemé.®” The 1936 legislation prohibited blacks

from buying land outside these allocated areas. African, ownership

dutside the Bantustan area Wwas eliminated by a combination of

restricdticns on the twxansfer and inheritarce of preg@ert%#a’nd forced
removal and srelocatien.®® Legislatdion adopted in 1950 outlawed

Africad? cenancy on white :farmss™  As & result, begween 1960 and

1974 about one and a half million tenants and their families were
forcibly removed from ager»:«icultur‘élll land owned .by whites,and sent to

: *Bamntustans.?®® . Most of .the. regidents of Bantustans véq;g there
g

= % .
*glﬂ:ﬁ@’f}pntarlly, having been deported from urban areas or %Ep&?r;ac,i; f;‘om
i3 W e Pk R .

&

efite#ing 'whité enclaves. s
» « Beginning in 1960, the South  African governmeht ﬁdrggﬁg’bﬂlg
reld@ated over 5 million:blackg. Some of the displaced came %gigqm

¥
¢ities-after arrests for violatiens of Lhe PRags Laws, repealed only

£

187hen minerals were discovered in the “Native lands,” these
areas were excised from the Bantustans and returned to white
status. )

188IDAF ‘Briefing pgper No. S, "“Removals and Apartheld,“mthe
Enf 4683 Rélocatien of Black: Péople in South Africa,” July-, 1982.

Ty

185Group Areas Act, No. 41 of 1950, rev. 1966.

1908 acks. were excluded from ownership of 86.3% of all SeutH
African ,Yand. Of that area, agrlcultural land was divided gs
" folloevisgy 97%.53% reserved for whltes 0.79% for Coloured 0.08%
Indians (1976 Government Statlgtlcs)

w
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in 1986.*%* Others forcibly resettled in the homelands came from
“black spots” (variously estimated at between 400,000 and 500,000
between 1948 and 1979) .1%

The ultimate goal was to sever the Bantust;ns politically from
the remaining_EG% of South Africa;—thch was reserved E;r wﬂites,
and to declare the Bantustans “independent states” in which
dispossessed blacks would hold citizenship, stripping them of South
African citizenship.

It was accepted apartheid govérnment policy that black people

(Bantu) were only temporary residents in the European areas of the

republic for as long as they offered their labor there. As soon as

they became, for whatever reason, no longer fit for work or

superfluous in the labor market, they were expected to return to
their alleged country of origin or the territory of the national

unit where they were supposed to belong “ethnically” even if they

gouth Africa, 1983: Reorganizing Apartheid, Lawyers
Committee for Civil Rights Under Law, Washington, D.C., (1983
Annual Report, Southern Africa Project); Asmal, K. Reconciliation

Through Truth, at 80.

12nBlack spots” are land areas that had been developed by
blacks but reallocated to other another group, usually white, by
the apartheid regime. See, Jinter alia, Richardson, gsupra, South
Africa 1983, supra., Surplus People Project, Forced Removals in

South Africa Vol. I (1983) at 5.
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Had not been bern or bred in thae do-called homeland.'??

Black people in the European .areas, whe were. regarded -as
nohproductive and as such had to be resettled in the n%pela@ds,
were clagsified as fellowsg:

(€9) ﬁthe aged, the unfltg widows with depquent
children and also families who do not qualify under the
»prov1sa®ns of tHe~Bantu (Uzban:Areas) Act No. 25 of, .1945
for famlly accommodatiocrs in the European urban areas

*(ii) Bantw on European farms who become superfluous
as & result of.age, dlsabellty or the appl;cau%on ei
Chapter IV of the Bantu Trust and Land Act, No. 18 of
1936, or-Bantu .squatfters from ,mission stations-and black
spots.:.being cleared up;

(iii) Professional Bantu, such ' as doctexns, ¥
attorneys, agents, tradérs, 1ndus@m;allsts etc, mh.AL%»- *

sugh persons not regardéd as. essentlél for the Eunopean
vlaboramarket and as.-:such they must alsgo .be set;lédéép &
the, homeland in so far as they are not essentlal for
sérw&ng ‘their cpmpatrlots in the;European areas. . Jﬂheg
Secretary for ’Bantu Administration and Deyelopment,
€enszal Cireular No. 25, 1967, quoted im; “Afnapanalﬁ
Popuilation Relocation in South Africa,” G. Mare, Seuth
African Institute of Racé Relagions, 1980). @ A

‘Pn 1978, the Minister fior Bantu Affairs staged with appfovail
that “if our policy is taken to its logical conclusion as far as
the black people are concerned, there will not be one black pexson

with South African citizenship.”194 By 1984, nearly. 8 million

26 of 1270,

at o Y,
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Africans had been denationalized through the implementation of the
Bantustan Policy. They were considered “guest workers” in the
white areas.®

In 1971, the South African government announced that it

— PR —-—— -

intended to grant vgelf-determination” or “sovereign independence”
to the 10 tribél reserves it had designated as tribal homelands
within the national boundaries of South Africa.?*

Thereafter the apartheid regime, attempted to‘transfer African
citizenship to the Bantustan of their go&ernment-designated tribal
affiliations by fiat. Thus, in May 1976, legislation was issued
under which an estimated 1.3 million members of the Xhosa tribal
group “living 6utside thei? Tranékei homeland” would lose South
African citizen;hip when . the Transkei became indepehden£.¥7 In
addition, the right to own or expand a business ‘in black townships
and the right to take a 30-year leasehold--the only real property
rights remaining to biacks--were predicated on homeland

citizenship.®®®

¥57dem at 5.

196Rantu Homelands Constitution Sec. 36(a) (1971) S.A.

¥Icited in McDougall, suprg, “Statutes of the Transkel Act”
15 Int’) Legal Materials (1976).

1%8Rjichardson, sSupra.
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The hemelands were demsely pepulated, -but lacked even
subsistence agricultural potential. 1In 1976, over 70% of. the Gress
Natiotal Product in the homeland came from commuters and migrxant

workers.?®® The minimal economic activity within the Bantustang. was

—— —— -

a reflection ;f their .designated reole in the economy as suppliers
of labor for white enclaves and depositories for the unemployed,
the sick, the:aged, children, and .a high proportion of women.
Nearly one' third of Africamnsworkers in “white” South Africa
were migrant wgrkers. They worked on cemtracts of up to a year in
Breas away from where their families: lived.?2¢ - In 1980 abpuﬁ a
‘Guarter of a million came from ne&ghboring’countrjes. dep@oné
million weré South Africans considered “citizens” of the Bantuatans‘
and not of the areas in which they worked.?% gloée to anoéher
million worxkers commuted daily tqQ work outside Bantustans.
Migrant -workers Qene not, .allowed to take their_fémilies wit;
them. They were housed inimiqing or industrié; compounds, in

single-sex hostels in the townships, or in servant quarters if they

P —

' 199gouth African Labour ard Development Réséaich Unit, C.
Simkihs. “The Economic Implications of African Resettlement.”
Working Paper No. 43, Séptember 1981.

2001980 Census figures cited in Ana_r_tlzgz_d_._IbLEa.CJ:S_._ﬁum

2021980 Census figures cited:in

93



o &

L

Security Act adopted in August 1982 based on South Africa’s
Internal Security Act, allowed for indefinite detention without
trial and without appeal.?*” Ample evidence was also collected by
the Commisgion.on Human Rights that repressive powers had been
transferred b_y the South African_government to the “-‘homéland"
authorities.?%®

The Bantustan policy validated by judicial review?®”® continued
in blatant violation of the rights of the African people, who
continped to vigorously protest_ their loss ‘of South African

citizenship, the loss of their right to freely choose employment

and other economic development, and the disruption of their

207pyroclamation R. 252 and other South African security
legislation remained in force in Ciskei after it was declared
vindependent” in December 1981. These laws were repealed when
the Ciskei Administration introduced the Nationmal Security Act of
1982, modified after the South African Interpal Security ACL of
1982. These sections of the National Security Act provided for
the use of indefinite detention without trial. Section 27 ’
constituted the legal basis for preventive detention for an
unlimited period; and Section 28 empowered the Attorney General
of Ciskei to authorize the incommunicado detention of potential
state witnesses in political trials.

208gae Violations of Human Rights in South Africa (1983) E/CN
4/1983/10 at 61.

209violations of Human Rights in South Africa, supra. para.

364.
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families ahd the quiet enjoyment, of their ancestral, hemes.?’ The
L& . -
apartﬁéid regime, strengthened by U.S. State Bepartment sggpdrt*%%d

x & ;’,J
encouragement continued this theft of land, resources, and the

#

rights of citizehaship without regard to internatidnal coridemnhation

f— - *y — ™ a3 -

until continued legal. enforcgeément was mdde virtually imbossible by

IS

the number of violations.
¥

5
R WAL xS B -
RT3 - EY . N

2article 25: 1. Everyone Has the right to a standard o»”?
11v1ngﬂadequate for the’healthwandxwell gelng of hlmself ané of
his famlly, including foodis glothlng, housing and medical care

“and*necessary 58C1al-serwkges saﬁdwwhewrrght t0wsecunaty 1n;the.
wgvent of unemployment, 51ckness,ﬁdlsabllkty, w1dowhood**®$d age
*or othe¥r lack Jf 1ivélihéed in c1rcumatanceswbéyond M;s dbntroi
2. Motherhood and.chlldhood areuentltled to special dare “and
ass1stance All chlidrennmwhéther born;an or outvofwﬂedﬂ@ckq .
.shall enjoy* thehsame social protecblon . *

¥ s ;}2‘!&
Article 26 1. Everyone has the r%ght to eduqatmon
Education shall be free, dt least in elementary and fundamen@a; #
stages. Elementary education: shalL be compulsery echﬁlcag -dnd
profe851ona& educablon shall henmade genera%ly avallable and
hlgher educatlon shall be,equally access&ble to all bn the basis
of M&rit. "3. EdWéation shall be directed to the full ..
develepment of the human personallty and to the sktrengthening of
respect for human rights and fuhdamental freedoms. It shall
promote understanding, tolerance, and frrendshlp ameng all
nations, ra¢ial and rellglous groups, and shall further the
activities of the Unltedﬁ@apldns er the malntenance of peace,

3. Parents have a prior righf to choose the kind of -educatidn
that shall be glven to their chlldren




LEGAI, DENIAL OF THE RIGHTS TO MEDICAL CARE AND EDUCATION UNDER
APARTHEID '

Among the economic rights guaranteed by Articles 25 and 26 of
the Universal Declaration of Human Rights as part of the right to
an adequate standard of living are the rights to medical care and
education.?? Medical care, like all other aspects of 1life in
apartheid South Africa was, as a matter of law, segregated and
administered so that whites had decent care, while blacks were
given inferior care ;n overcrowded_facilities. Hoséitals for black
people were often so short of beds that patients were requirxed to
share a single bed, or even to sleep under beds.?? BAs a matter of
law, whites-only hospitals could not ease this overcrowding,
because the maintenance of ‘segregation wés paramount to the
delivery of health care.??3

The impoverished living conditions of the black popﬁlation and
poor sanitation, especially in the homelands, permitted such

virulent diseases as cholera, tuberculosis, polio, hepatitis, and

21yjolations of Human Rights in South Africa (1983); Report
of the Ad Hoc Working Group of Experts E/CN 4/1983/10: 21
January, 1983, para. 464.

212713. para.429.
21314. paras. 435-37.
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malaria to bBecome epidemic-.? Maﬁnuﬁrition was pampant among black
childxen, arid infant mortality rates were reported at 134 -per
thousand: for ‘blacks, as compared.te 29 per thougand. among-whites:.?*®

erly 2%cof South .Afriga*s dectbrs were black. Blagk doctors

+ s

— — -—— -

were not permitted to treacwblacksgatigpts in provinq;alchqsp;xaﬂs
or in their specialties in lakxge hgspitals if this would involve
pracing them in authority ovéer white medical pegxsonnel-. '
Edugation for thgﬁblabkhgaﬁévigx’wasWaa a matter .of law,
segveééted, inferior, and not free.?l” Parents were required.to pay
sschool fees, fox Jbooks, and unifexms. Africans were, also -requixed
* A

ito pay' directly for the cosk of building schools:,?* A%%qughﬁégl

swhite ehildren went to school#until the-.age of 15, @ much, smalder,

-«

sproportion of nfrican children att@nded_schoql. Average teacher-
pupil ratios were 1.18 in white schools as compared wig@dk@24 in
Indian schoo¥s, 1:27 in coldufred .schools; and 1:48 dn Afrigcan

schoolg. Per pupil expenditures were reported to be over 1,000

21474, para. 438.

364.
217Joyce Siakane, ﬂig@gm+gg_§gmggg, p. 39, London, 1980.

. pp. 27-28.
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Rand for white students, as against less than 100 Rand for African
students, with expenditures per capita for Indian and coloured
students reported respectively at about 500 Rand and 300 Rand.?2®

African children could be refused registration at schools if
they did noéﬂ possess a card éﬂgwing~ that their ';;mes' were
registered on house permits. The Bantu Education Department
renamed the Department of Education and Training, established
curricula for the schools attended by Africans that attempted to
indoctrinate students in the ideology of apartheid.?® For most
African students, it was impossible to remain in school for more’
than a few years.

African students were not permitted to attend white technical
colleges or universities except by special permission of the
Minister of Education. The black universities, like the educétion
éystems for blacks at the lower levels of schooling, suffered from

overcrowding, lack of text books, and research and other

facilities.???

215714, P. 40.
220ppartheid: The Facts, supra. p. 28.
2yjolations of Human Rights Ipn South Africa, supra. Para.
374. -
100
r ; T T g -

P
Dome o as P e 4

- s, PN [ 2 o p “&%E ot



LEGAL DENIAL (OF THE RIGHT OF “AECESS. -TO PUBLIC ACCOMMODATTONS&AND
CULTURAL LIFE
Article 27 of the Undversal Declaration of Human Rig@@s
K g
guarantees the tright to free partdicipation in the cultural life of

i Pad . N
- ’ %

the community.,??? In apartheid South Africa, a host of. laws
o .

required racial segregation of public accommodations”3,:pqp%fd--

premises, and public facilities eof all kinds.?** These ;ﬁéiuéed
&2

restaurants, theaters, clubs, sporting events, and other ﬁ@rms of

%

- 5 -

) ! Hak
public entertainment, buses and taxis,??® and libraries, museﬁmsw

e

g & ~ @
Z0QSy, and public gardens.??*
,u ) N ’ * A
This network of laws degyang equal aceess, in addrtion tpo
' a5 ek -
violating Article 27, viglated: the provision of Article “, which
ok - P . oy

declared that “(a)ll are egual before the law and aré entitled fo

" 'u-’i?‘% oo §

F g,
equal protection against any digcrimination in v1olat10n of th;a

+ ¢ .
e Lal
Declaration and.against any dmncitements of such discrimiqatlon.“

&

2w§§1cle 27: 1. Everyone has* the right freely to
part1c1pate in the qulturél ‘fife of the communlty, to enjoy. the
afts -and td sharé the sc1enbﬂfxc ad¥andément and its benefits.
2. .Everyone has 'the right Lo _the protecdtion of toral ‘and

matemlal 1nterest resultlng from the sc1ent1flc, llterary

artlstlc Qﬁoduc Ton, &f which he 1s an duthor:
"’E"‘ 7 ¢ L
o B = .
223 REE : barEEe: ; ies Act of 1953.
%Group Alreas. Act of"1950.
225Motor Transport Act of 1930.
*State Aided Institutions Act of 1931.
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DEﬁiAL OF THE RIGHT TO INTERNATIONAL TRAVEL
The right to leave any country, including one’s own, and to
return to one’s own country is guaranteed by Article 13 of the

Declaration.??’” But apartheid South Africa continued to deprive

v
—— — — - -

opponents of the regime of their passports, in retaliation for
public statements condemning apartheid while abroad.

Then Bishop Desmond Tutu had his passport confiscated by
gecurity police after he returned from speaking in Europe and South
America in 1983.22% Trade-union and church leaders were deprived of
their passports because of their associations with unions'or church
denominations associated with opposition to apartheid.??’

Many opponents of apartheid, including ANC comba;ants could
not legally return to their country or travel on the passpérts of

the land of their birth because of the brutal retéliation that

‘'

27prticle 13: 1. Everyone has the right to freedom of
movement and residence within the borders of each.State. 2.
Everyone has the right to leave any country, including his own,
and to return ‘to his country.

2287y 1984, then Bishop Tutu was awarded the Nobel Price for
Peace and was again permitted to travel to Europe and North
America. But this time he was issued a travel document, instead
of a normal passport. He informed President Ronald Reagan that
his travel document stated that his nationality was listed as
“not determinable” as a result of the regime’s "“Bantustan”
policy.

22%progress Report, supra.
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would..certainly have been visited upon them, if -they had xreturned

from exile before the election in 1954.

DENZAL: OF  FREE PRESS RIGHTS ANDP OF FREE EXCHANGE OF INFORMATION
The righghpo seek, receive, égé impart information g@d-idéas
through any medium is guaranteed by Article 19 of the
Declaration.2?® The law of Apartheid South. Africa Igu.respricﬁea
the flow of imformdtion by -prohibiting ppbligation of , “untxue/
statements, relating to actions. .of the péLicg.”l The law -provided
®ghat, the poliece could -detide .what inﬁormapionﬁwas “uritrue” and
wﬁﬁﬁﬁd‘arresb a journalist whe did not conform to Eﬁgéyq%j§§ys
*défihitiofrof ﬁhe official ;pruth.; Another gection p@,&hQngiégﬁ

Act prohibited publication .of information about Qetaigég%”pﬁlé

uhder the Terrorism Act:®* -

fwo further Acts breadened the definition of “information” °

which could not be publisheéd?®*, and gave the government the power

L

230gee note 86.

21police Amendments Act of 1979: The Minister of The
Interior’s approval was required fox re- registration.

232poljce Amendments Act of 1979, Sec. 27(b).

£, No. .84 of 1982.
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to cancel the registration of an? newspaper.?** The Second Police
Amendment:. Act was used to prevent publicatipn of information
concerning the detention of journalists. David Bleagard, president
of the South African Society of Journalists, said: “The horrifying
implication ogrsuch actions is thaf_ﬁeople can be made Ezrdiséppear
without trace ét the whim of the police.”?® The South African
Defense Force also warned journalists not to zreport on its
operations or casualties, or to even mention them;236

The so-called “Boss Law” brohibited.bublishing any information
concerning the operations of the Bureau of State Security (Boss) .27
In i981 alone, six journalists were subjected to three-year banning
orders under tﬁe Internal Sécurity Act, restricting them to the;r
homes during evening hours, preventing them from éntefing any
newspaper office, and forbidding them from receiving visitors other
than their parents and parents-in-law. °~ Five of the six were

leading figures in the Media Workers Association, which had

conducted a long strike following the government’s suspension of

24Registration of Newspapers Amendment Act, No. 98 of 1982:

The Ministers of the Interior’s approval was required for re-
registration.

25progress Report, supra., para. 232.
2%progress Report, supra.

37General Law Amendment Act of 1969, Section 10 and 29.
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four newspapers.?*

EEPUBLIC OF SOUTH AFREGA CONSTITUTION ACT, 1983: A POLITICAL RUSE

The 1983 econstitution?*® of the apartheid .gtate, which

— — —— .

governmént officials hailed as ‘evidence of “ewolutionary reform”
was a sophidticated stratagem vatﬁe Nationalist government- to
institutionalize the politdcgl~territorial -exelusion of black
Aﬁnﬁ%éﬁg?andﬂto isolate them from other people ©of- colow, .the S0

called Coloureds and Asians. Itzeonstituted. a continuing, violation

"of Article 2% of thé Declawation.?

In the 37 years since the Natienalist Party had -taken BoOweX .-

by 1983; thére were 'significant political changes in.the rgg@qﬁu

The Tib&rated colntries of Angola and Mozambique had replaced
. W

Portuduese colonies; the white minority mo longer ruled Zimbabwe.
- ' . = ong

Its continued bccupation of .Nambia- -had béen declared ::Ll;legal-_’-“-lz

N S

~

238progress Report, supra.
233g A, No&. 110 of 1983, September 28, 1983.
240gee Note 86.

. 241In 1971 the Interpational Court of Justice had declared
Seuth Africa’s presence in Nambia to -be iIlegal. Legal
consegquences for states of the cogtinqqd presence o§‘39p;huéfrica
in Namibia (South West Africa). Notwithstanding Security gquncil
Resolution 276 (1970), 1971 I.C.J. 15 (Advisory Opinion of June
21). 1In 1966 the UN General Assembly had terminated South
Africa’s mandate over Southwest Africa for failing to-implement

$
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South Africa was no longer surrounded by allies. The liberation
struggles led by the African National Congress (ANC) and the South
West Africa People’s Organization kSWAPO) were constant threats to
the apartheid regime’s absolute control of thé region.

Prime Mi;ister Botha, in consultation with the reézﬁe's.prime
financial investment interests and with the United States, had
developed a “total strategy” of which the new constitution was an
element. The new constitution served a number of apartheid goals.
By providing token representation in the national government, it
provided the basié by which Coloured and Indian meﬁ could be
drafted into the South African Defence Force (SADF)?%?, instead of
only white males. It also advanced the Reagan administration’s
policy of “constructive engagement” by seeming to promote reform of
the racist regime by the apparent gradual inclusion of nonwhites in
the political process, seeking to induce foreign investment by
indicating thét change was 'taking' place in South Africa and,

therefore, that their investments would be safe from armed struggle

its obligations under the UN Charter and placed the territory
under the direct supervision of the United Nations. (Council for
Namibia) pursuant to Resolution 2248 (G.A. Res. 2248 (S-V),
SUNGAOR Special Session Supp. (No. 1) at 1 U.N. Doc. A/6657
(1967) .

242g A. Special Report on the Military, 1982.
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against the regime.?*® It also attempted to .give .Coloured and Asian
South Africans. a stake in the apartheid regime, which presumably
they would defend against what Foreign Minister Pik Botha had

deéfined as the “totad onslaught against the apartheid way of

-— — — 4

life.224s

The parliamentary plan condoﬁed gxist;ng apaftheid law, by
institytionalizing raciak divisions under a dgchratic guise, since
all fexisting apartheid law continued unless expressly repealed by
the new tri-cameral 1egislapuneﬂ5--whiqh, would be impossible
without the minority white-§9q§g59ﬁ¢A§§gmbgy’§ vote.

The: new eonétigutionsﬁappeqpqd to ogzant the illusiqn é??
politiecal representation im. the Parliament to the 2.‘.;33 million
,“Coloureds" and 750,000 Asiansiwhile totally barring majority klack

people from parpicipatien.chéggeﬁprph,%gggording to the,apagtgg;g

fegime, the political rights of black people could be Q§gggi§ed in

E;nanc;al Mail (Ssuth’ Africa, 1983) “Ahy reform, however
small, will be reviewed p051t1vely by publlc oplnlon abroad. A
rejection of the Constltﬁtlon will lead ‘o dlSlnvestment and &
hardening of attitudes in -Sotith Afrlca” qu@ted in Hovey,

Gail, "Apartheid’s New Cloghes, # i Nov. 14, 1983._

264 Iden.

25Number of electoral divisiens proposed for each province:
Cape of Good Hope, 60; Natal, 5: drange Free State, 5; Iransvaal.
' on: 983, Sec. 42(2).
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the Bantustans (“homelands”).
In an effort to sway world opinion to view the new
constitution as reform, spokesmen for the Nationalist party noted

that it called for a multi-racial Parliament: one separate chambexr

each for whites, Coloureds, and Asians.  All three g;;ups would
participate on the President’s Couﬁcil and the Eleﬁtoral College
which had the power to elect (and impeach) the state President.
The Executive President alone decided which chamber of
Parli;ment could consider a specific bill depen@ing on his decision
as to which community was affected by it (education, culture, etc.)
All three chambers would receive bills the President deemed to be
of “general” interest, i.e. defense, foreign affairs, jﬁstice, or
internal state security. To resolve legislative disputes among the
chambers, the President’s council was to make decisions binding on
Parliament and on the President. The neéw office of “Executive
State President” included wide-ranging powers which combined the
functions of ﬁhe Prime Minister and the previously ceremonial post
of President. Whites retained parliamentary power and could not be

outvoted by the two other chambers.
The three new chambers consisted of: a)The House of Assembly,

elected by whites, with 178 members (166 elected directly, 8
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elected inmdirectly gnd 4 nominaked);2*¢ b) The House Pf
Representativés, elected Dby “Coloukeds;” with 85 .rﬁg@,}aérs (80
elected inditrectly and 2 nomifiated) .

The cox}‘a’éitut,ion" establighed a Pregident”s Council Egzgmﬁ;;faﬁ,ed
By whites to Settle any dispuges %“1;;19 the .three Cl',}@a{ﬂl,?efrsf regalgp,dlgg
bills of a general natune@;grﬁfgg«g.i'nﬂg the nation .aas@av«.wh_.é?s{]?e,. Tt}e
Presidént’s Councid. consrsted of 262 memberg.. elected by a mijorlty

I .
¥ 4 - i, v wen

of tHé¥House: of: Assembly (whites), 10 members e}eqted by @ maqorn.ty

%

oy

e
%

S A B

of the House of: Représentatives (Q@loure.ds,) » 5 membens ,,eleFCted by

& m&jority of the House -of Deputies (Asjians), and 25 :p__ersoh‘s
“« S
z# . ' 3
T,
appointed by the  President. However, if one or two h@usﬁé@
s,

' O s, . [T . ) '
with@Few; “Parliament” could 4581%) condugk <kusiness.. ~There fore, &

‘Coloured or Asian boycott, wgg;mse;eg§ﬁ“

- X s % . i
~4Thisy grucial. degisionsg could be taken by the Presn.de nt. B 5(o)
*

=

‘had '*-“"c’“ﬁ‘e.,iéﬂ;.’ﬁ séTutevpower to: determine whichs makt 1: ns, w,ene <.:o;nrnor;k t

.
g wRY ten o Vg,,

akl ‘three .chimmbers and which -of goncern, to one .of..them,  Once the

P
£

President had decided whether a matter was @f exclusive or joint

> NS o« ) d

Y
Z“Nu{r}}?er of electora;. &dlvs.sz.ons per prov:.nce Cape of Good
Hopg, 56: ‘Wat®l, 20: Orange "‘F’ree State, 14: Transvaalr 976
2 & No. 110 of 1983, Sec.

41 (2) .

24’7Rand paily Mail May 21, 1983.
245Rand Daily Mail Novemper 4, 1983.
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concern, neither his decision nor the issues he has taken into
consideration could be questioned in any court of law. Under the
powers that were conferred upon him: the President could a)

determine sessions of Parliament; b) dissolve Parliament; c)

-_— — ——— -

appoint ministers; d) proclaim or terminate marital law; e) declare
war or make peace: and f) appoint and remove civil servants.

The only real obstacle standing between Mr. Botha
and the implementation of his executive presidency was
the possible prospect of losing the white
referendum...The implementation of the Government’s
constitutional plan could go down in history as the point
where South Africa abandoned any pretense of democracy
and began a slide into the twilight world of
-authoritarian rule.?¥

On November 2, 1983, South Africa’s white minority endorsed by
almoést 2 to 1 the government backed constitution granting limited
preliminary representation to Indians and people of mixed race but

excluding the black majority. Results of the vote, “which was only

the second referendum in white ruled South Africa’s history, showed

33.7 pefcent against” .?°

The constitutional proposal confining the political rights of

the African majority to the impotent political structures of the

250 Idem .
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Bantustans also made them ‘aliens” in South Africa. Major mass
poli»trfife:jé.ﬂ. campaigns were mounted by the »J-;ﬁrican majority against

the constitution in opposition to this obvious strategem -to divide

the majority: of the people- in tlielr common struggle against

-_— — —

dpartheid.?®

Oppesition.te the constitytion became so intensified after the
white téfezendum that. plans for Asians and.Coloureg, refgrenda on
the constitution were .canceled. The independent black trade.unjens:

condemnred the cemstitution’s éfforts to divide thé.black, Colouged

fand Asian community by emphdsizing economic division. .The @31}%@.1

of ! wRtonskef ~south Africa (CWSA} and the Federation of ySeuth Aftica

fprade Unions (FOSATU) demounced “thege ragially divided pappet
s B

:parl iamentg.”2?52 a
Theh Bishop Desmbnd Tutu, General Secretary of thgg%thf

Aﬁri«catﬁ%@@uncil of Churches, urged all member qpungcilgg F%fé%,,e@&

the cggst%t;__@tioﬁ. The Roman Catholic Church of Squth Afrlcg41%%ued‘

d pastoral letter to every \cépgregation urging white Catholics to

véte no against the constitution as:an “»..affront te. the.peo le”

251ad Hoc Group of Experts; E/CN 4/198/8.
20uoted in Hovey, supra.
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that would ensure “that racial discrimination will continue,”?*
The Methodist Church of South Africa also rejected the
constitution.?¥*

A nonracial coalition representing 400 groups, called the
United Democf;tic Front (UDF), laa;ched strong opposiEIbn éo the
constitution, inviting whites to join. The UDF included among its
leaders Nelson Mandela and Walter Sisulu, the still imprisoned

leaders of the African National Congress; Helen Joseph, former

Secretary General of the Federation of South African Women; Hassan

Howa, head of the nonracial South African Cricket Board; the Rev.’

Beyers Naude; the banned leader of the banned Christian Institute;
and Dr. Allen Boesak, President of the World Alliance éf Reform
Churches and Minister of the Dutch Reformed Church. The UDF
selected three national presidents, of whom - only one, A?chie
Ggmede, was able to attend the opening meeting on August 20, 1983.
Trade union leéder Oscar Mpetha discussed earlier was 'in the
hospital as airesult of his three years in prison, and Albertina
Sisulu had been redetained by the police at the time of the rally.

The 2.8 million Afrikaners, who had been the traditional base

25374,

254 Id.
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of power for the Nationalist Party, were ;sharply giyidedgip;gggﬁéct

to the tri-cameral legislature plan and many Jpposed. it.. A new
S

K B ew

Consgrvatlve Party was formed in oppdsition to the.-conskitutden,

B

which it defined¥as “Indiang and coloureds. ..rul (idg) oyexrn.

u‘@g—*‘;

whites.”

— —,-.

The eyen further rightwing Herstigte Nasionale Paxnty: declared: “We

areé fighting: £or the retention of the ideal of a whrte;South

e ep

Afri*j"ca‘.i, £hé metention of .our lripks with our hl:s«to&:.yx,n .a:;.d the

TR A

s

'ma1ntenanee~of the Chrlstran$foundatlonyofwour*state,.mé G gese A

Those who respected the ndnms of inté¥natipnal law j nﬁd Wikh

N 'Hr‘g}"

+the United Democratic .Eront in rejecting the new Souﬁh African.
& **

e
rh 2

boms@lbutlemwand'supportedﬁtﬁemnnn their .struggle foxs amdemoeratlg

P
¥ o

society.
%
W& stand for theucreaUmng of a 'true democracy 1g
which all South "Africans will parthlpate %p the W
goyernment of our éountrym We Stand fer Qqa;nglef*
nonrac1al unﬁragmented South Afrlca, a® Seuth;
Afrlca free of WBé tus&ans%ﬁand ;GEoup ;Areasy..We say
no to the Republlc of. SouthiAfrlca Conét;tdtlon
~B¥1TP--a ‘bill which will create vyet agobh§r~
undeémocratic constitution. in the country of: our
blrﬁh.”‘ -

‘ Edléctidns to ‘the ‘segregated=parliament were held:in Auqust

19844 A mass boycott in suppert of the UDEs oppositieh tq the

g

35Quoted in Hovey, supxa.

2fpeclarati i ; e, United Democratic Front S:A.,

August l9§i.
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constitution resulted in over 80% of eligible voters staying away
from the polls.?7
Throughout the apartheid era, regime’'s wholesale and

increasingly ruthless disregard for the human rights of the

a— — ——— -

majority people of South Africa became of international concern not
only because it violated the international norms of human rights
but also because South Africa threatened world peace by waging an
undeclared war against the frontline states, especially Angola,

Lesotho, Mozambique, and Zimbabwe .

A FINAL NOTE ON INTERNATIONAL OPPOSITION TO APARTHEID AND THE ROLE
OF THE WESTERN STATES

As thoroughly documented elsewhere in this submissioh, the
General Assembly of the United Nations and other UN bodies took
fepeated action against apartheid South‘Africa.‘ But not only
“Third World Supporters in the UN General Aésemblyf as Mr. DeKlerk
dismissively éuggests,‘decried apartheid. As early as 1960 the
Security Council qonsidereq the question of South Africa’s
lawlessness prompted by the ruthless killing of~ unarmed and

peaceful demonstrators. In Resolution 134, the Security Council

27Africa Now, September 10, 1984.
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called upon Sguth :Africa to abandon apartheid.?® In 19§63, the

Security Council called. upon South -Africa .to stop killing anti-

apartheid leaders .and, upon membey, gfates to observe & non;mandatory
arms -.emba.r.go.259£E:h:at,gm,s,at”ne year, fthe Sgcupity Council es‘tap]%jgsheq a
group of ’e’xp_e_r.t;.s “to examine, met;@ds ef resolying, Ekt_x-e p:‘reg,e;nt '
situation in éouth Africa through full, peaceful, 4dmrd orderly
appligatien of human rights- lay. .

Based on subsequent ;qutpméﬁ‘dagions: - by Ehe,{,qg%g {ﬁ%f Expetts,

the. Security Council in -s;aceg@@iﬁg regolutions soon stregg;:hje;ned:

its calls fgr ecenomic sanctions.?! In Resolutien 311 v_ﬂ(:!;?jﬁ) the

s -Seeurkey Geuncil &xpresséed ifs -.grave concern that the «@igq%ﬁ%@n;*gm
3 > 3 'T“' 25 R N %". : l,q‘-r(

South #fricay :gonstituted a }@r:férgéh of, thespeace?? which.egrapblished,

the basis for the UN to take ‘measuress. against South. Aﬁfﬁr&;cq under

&

Chapter VII of the Chart‘;grzi?‘ ledding to the mandatory arms ’gmba%fgef ’
£ i 12 w (S

25%8g . C. Res. 134, .15 UN SCOR at;;J U.N. Doc. S/INF/15 Rev. 1
€1963.) .

2555 C. Res. 181, 18 UN SCOR at 7; U.N. Doc. S/INF/18Re¥. 1
(1963) . ' »

26019 UN'.GAQR Supp. (No. 1) at 22;:U.N. -Doc. A/sBel (1964).
6:7dem. gt 23.

2625 C. Res. 311, 27 U.N. SCOR at 10, UN Doc. S/INF/28
(1972} .

263y .N. Ghaxter Ch. VII (Actioh with Respect to Threats to
the Péace, Breaches of thg Peage and AcEs of Agre551on)

115



against the apartheid state.?* But the United States, France,
Italy and the United Kingdom, South Africa’s principal trading
partners, refused to honor the international call for a mandatory

and comprehensive arms embargo on the grounds that their “national

cm—— —— -

security” during the cold war era required a strong “western”
oriented South Africa.

Unfortunately the voting record of the United States on human
rights issues motivated for so many years by cald war foreign
policy considerations is an .embairrassm'ent to the millions who
joined forces to participate in the economic boycott of Apartheid
Souéh Africa, to call for the freedom of Nelson Mandelg and to
pressure the Federal government to éeverse its positions on support

for the apartheid government.

THE UNITED STATES RECORD ON INTERNATIONAL HUMAN RIGHTS
CONVENTIONS AT THE UNITED NATIONS

Convention o Signed Ratified
Genocide , 12/11/48 11/25/88
Racial Discrimination 9/28/66 10/24/94
Economic, Social & Cultural 10/5/77 000 —em==-=-
Civil & Political Rights ‘ ' 10/5/77 6/8/92
ICCPR Optional Protocol  =-======-- == ====--
Discrimination Against Women 7/17/80 0 @ mem=m=-m-=

264phmed Khalifa, Assistance to Racist Regimes in Southern
Africa: nio ] at 8, U.N. Doc.

E/ N. 4/Sub 2 383/Rev. 2 U.N. Sales No. E. 79XIV.3 (1979).
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Torture, Inliuman & Degrading Treatment 4/18/88 10/21/94
Rights of the child 2/16/95 = me—e—m---

The U.S. never signed or ratified the convention on the Suppression
and Punidlment of the Crime of Apartheigd.

The western sndtions totivateds, not by democratie.principlé,

— —— —— .

but by narrow ecomnothic and political .gelf-interests, -empowered the
minority regime to wreak havoc and devastation on much of- the
cifilian popuiaﬁidn of the fromt-lkime hations of Southern africa,
using troops, bombs, tanks; ‘ecenomic sabotage, subversion, and
assassinatiop.from the late seventies. Normal life in the regiom
wWwas disrupted. Many thousands were made homelessxand,milliog§{m§;e
“were’ affected by faﬁine resulting from drought and‘;hg;déggfgg%%on
gand‘diversion of resources needed to defend these sovexgigg states
from South Africa’s assaults. The adverse consequences of. these
lawless irncursions can still ‘be felt in the region.
South Africa had gone to war to protect the apartheid system
from what it déscribed as “deétabiliza;ipn of the region.” In the
name, of stabiiizatiQQ*Preto;ig continued the illegal occupation of

’Nam@bﬁaq and the: destabilizatien of the frontline ggvernments, in

~

an effort to desbrdy the suppott base of the ANC and SWAPO.Z?*

26sgee for example United Nations -General Assembly Resolution
coridemniilg .acts of“aggnessipn by the apartheid rggime'against
Afigola +afid other independent .African States. 36.172, 102nd
Plenary Meet iTig Decémber 17, 1981. )
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In fact, the apartheid government destabilized the entire
region in a fruitless effort to reverse the tide of liberation.
These efforts like the introducticul of the “new” constitution
undertaken while Ronald Reagan, the stauncﬁest U.S. ally the
apartheid regi&e had ever had,”ﬁ'w;;.still President of the énited
States.

The U.S. and South Africa became full partners in the war to
retain political control in the region and to preserve and insulate
the apartheid gystem. From the time Reagan was elected, his
" administration made'clear its aversion to governments which had
chosen socialist paths of development not only in Southern Africa
but in Latin and Central America as well.

The Reagan State Department and foreign policy advisers were

aware in 1981 that South Africa was close to losing control of the

2667 fact the United States violation of the embargo and its
voting pattern in respect to apartheid in the Security Council
did not support the human rights of the people of South Africa.
Often voting alone against the .end of apartheid. 1Its express
concern was the loss of access to raw materials in South Africa
including manganese, platinum-related materials, gold, diamonds
and chromium; and the protection of US companies doing business
in South Africa. These concerns were often masked by arguing
that they were protecting the regions from a marxist or pro-

Soviet government takeover. [See US Policy Toward South Africa:

m&iﬁam 2d Sess 477 657 (1980)]
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rich resources of the country. The entire balance of power of the
region. had been radically changed. Angola, Mozambique, and
zimbabwe were independent African sgates. The United .Nagions,

which had legal jurisdiction over .Namibia, had ealled for Sguth

— - —

Africa’s immediate withdrawal and free and demecratic electiong to
permit its peaceful decolor;lzat,lon..".’é7 In South Agriea itself, the

exploited and. oppressed majerity werxe ingreasingly . organized,

SR

enraged, and committed to their nggk@beration.
The Reagan administratden, tﬁerefqrgﬁ Qaving,determingdsthat

ﬂﬁ%ﬁakaWestern interests” would be threateqeg?bg the elimipation of
3 4
‘tHe Pretoria government, resolved “to, fokestall mass: revolutionary
%
vioPence” im South Africa.® ,Chester Crocker, Asgistamt Secretary

wet

of State for ‘African Affairs; observed that the Unlted States

. *‘x
2

should becéme actively involved in the region to ensu;e‘tggtﬁgny
éhanges would be in the best:-of interests of the Upited States.
The strategy ~of. “constructive engagement” was then born of two

presumptions:AChange.in the region .had to be controlled by the U.S.

- ~

]

2“See the working paper ‘on Namlbla prepared by the

i

Independence to Colonial Countries and Peoples, paras 63-76
(A/AC 109/699) .

Z“Cnocker" Chestexr, “South.Afzrica” Strategy for Change,”
w ; , Winter 1980-81.
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and the region had to be made stable to ensure the survival of the
Pretoria government. “Stability” meant that the white minority
government had to stay in power while the Afrikaner ruling party
had to appear to be introducing the process of power sharing with
the African p;bulation. - -

“Stability” was necessary bec;use the now~free.countries of
Zimbabwe, Angola, and Mozambique could incregse their .support. of
the increasingly strong ANC and SWAPO in their struggle for
liberation (South Africa had of course sent t;oops-to help the
colonial Smith regime stay in power in Rhodesia). By the summer of
1981, Ronald Reagan had ordered a review of U.S. policy toward
Southern Africa, which was conducted in the National.Seéurity
Council, including representatives of the Central Intelligence
‘Agency and Departments of State and Defense.

By 1981, Ronald Reagan had also covertly approved a National
Security proposal which carried the United States into the alliance
with South Af;ica to wage war on the frontline states and té

rehabilitate the international reputation of the apartheid

regime.?%®

269gee jnter alia “Regional Strategy for Southern Africa,”
August 29, 1981. Current Policy No. 308, Dept. of State
Washington, “Communist Influence in Southern Africa”
Congressional Testimony reprinted in the Department of Stat
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There is no room in this submission whose primary: focus j,% the
crimes of -apartheid. ynder= :Lntern‘atlonal hman rlghtsv law, to
enumerate the full extent of wvarious WS ggmwiﬁni st xat iofl' s
involvements ;Ln Southérn Africdd in aig of apartheid: But no

digcdssion by a US citizen .cencerned, with human -righgs. -2 Seputh

Africa ean .ignore the implications of the policy-.of l‘.,%gma@g;yg;%i{ve

Engdgement” on the human,. and®legal ¥ighkts. of. the p”géqp'isé;su of the

L -]
. % . 3 A W s O = &
regiomn. The Reagan adm:.n:.st;gat:.gfgt ,  Tgnéring ghggg 1@_131;“95“%3;%:&11,&11
. . - " o . % . = ’ - ﬂli?
Yesolve to iseolate the apartheid regime., defended South é;gzrlca &d

”;'ﬁ “pombed and razed civillian populatigns win neighboring skatesg,.

& 2

- L. oD e
@ﬁ«i&outzed international law by its contzvlnu;.ng ildegal. %:;'u& "‘:ajta:j;;gn 0,

;}( . o ;E:L*i'&" # :‘ .

. ']

Lo 3t o N . ¥ 1 e Aitlow =
wNamibia: and maintained a3 .police »state £or pthe ..pl ﬁp g f % .
* W'Q

sexploiting thé majority peoples and thedix *]éands by a ggef’gnwof L

e

t-

P . P s Heo o w *
terro#s  “Constructive =Engggementy” alsq%..ge,gsmletgaeg; ggat;@r;la 4Lo

Wl
»

develop a nuclear capacity 4With the eellaboration. of . 157Y5el
some -Weéstern states) whicrh ;hrea;;gned the peace and secur;@gﬂfy&g;& the
planet. ._ ) 4

By the s1.+1mmer and autuiin of 1986 broad p@pular%s&gggprc in the

United States and Europe for mandatory sanctions égaipgg _@p@pt&ﬁg}d

bulletin, June 1982. “Challenge to Reglgpal Security.in. ‘Southern
Africa: The U.S. Response” @gtober ;ﬁ ;982 Currents Poelicy No.
431, Dept. Of State, Washington.
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combined with zrevulsion with South Africa as an international
pariah, and the policy of constructive engagement,began to
influence US foreign policy.

In February 1986, the Security Council condemned South Africa

— — -

for threats and acts of agression against other states E; Southern
Africa?” and demanded an end to the State of emergency and an end
to apartheid. Thirteen members of the Security council voted in
favor, none against the US and the UK abstained.

Despite the Reagan Administfation's'opposition, the United
States Senate and House of Representatives voted to override
President Reagan’s veto and imposed economic sanctions against
South Africa. These sanctions.prevented any new U.S. investment in
or bank loans to South Africa, banned the import of iron, steel,
coal, textiles, uranium, and agricultural products, placed an
embargo on oil products, banned all non-emergency landings and
take-offs of South African airliperS'in the United States, and
s .“271

created new economic assistance for South African black

This new United States policy grew out of increased rejection

270g . C. Res. 581, UN SCOR (2662 U Mtg.) at 1, UN Docs.
Res/581 1986.

Ngee Comprehensive Anti-Apartheid Act of 1986, Pub. L. No.
99-440, 100 Stat. 1086; N.Y. Timesg, Sept. 30, 1986 at Al, col. 1;
id. Oct. 3, 1986, at A.1l, col. 6.
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.of apartheid, beth in Seuth Africa ;and in world ‘Qg‘i-xfga;,on,. Atbémpts
at -mediatigr by -Gommonwealth leaders between Black leaders jand the
.South African government had failed. 212 Amid strikes by Bkacks in
South Africa and, thousands,.of: arrests by South African police,

Pretoria once again imposed a state of. emergency, this tine omn the

tenth. anniversary of the Soweto uprising.?” The .government
reagserted “its legal righf-tgo make’ warrantdess searches, centrol

R

*¢ssential gervices, elosé& pusi'negsses, ané¢ censqQr sﬁqmg%;§c ‘and’

foreign-ptress. Inrresponse £O ‘Prétoria’s action, Canadaqsgnd. Frxance

¥&lked of supporting trade sanecfigms, and Canada reygked the

o b
:cr’éde‘pisra*]:mg@ﬁ four Southr:African Fiplomats.?’* At g,\s_ﬁ::,-AUN-‘%egI};ﬁ%rKe nge:,
g : &,

representatives from a hundred nations turned Qut te ~hear Rev.

Jegse Jacksom urge ecornomic sanetions.?’®. Jackson’'s ta bk was

-

-boycotted by the United States, the JUnited Kingdom, and -the %d%al
, w* ';c '! "
Republdc of @Germany all of whom had -extensgiwe dnvestments in.South

Africa?®. When the UN Secuwnity Council attempted to, impose

2y y. Times, June 7, 1986, at Al, col. 4.

*hgee jid. June 13, 1986, &t Al, col. 4., Juhe 19; 188%, at
Al, col. 4, 5. . 3

2Mgee id. June 13, 1986, at Al3, col. 1; id., June 15, 1986,
at A10, col. 5.

27574, June 17, 1986, at Al0, col. 4.
276_I_d. N
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economic sanctions against South Africa for its aggression against
Angola, the resolution was vetoed by the United Kingdom.32”?
Throughout the 1980's the international struggle against

apartheid intensified, supported by nation states and their people

— — —— .

including most political and economic orientations.

In the United States, the UK, France and Federal Republic of
Germany, popular support for the South African liberation movements
. increased on all levels of these societies. Lawyer groups from
throughout the world became particﬁlarly active in the ever growing
international ‘concensus against apartheid South Africa and in
support of the United Democratic Front and other democratic forces
of South Africa.

The United States and other western states policy of
constructive engagement did not go unnoticed in the Géneral
Assembly which condemned “the policies of constructive engagement
and active coliaboration with the apartheid regime followed by
governments éf certain western and other states which give
encouragement to the . racist regime in its repression of the

people’s legitimate struggle.”??®

2771d. June 19, 1986, at Al10, col. 3.

278G . A. Res. 40/64 A, 40 U.N. GAOR Supp. No. 53 para. 4, UN
Doc. A/40/53 (1985). :
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These discredited policies did much to delay the realizatien
of the non ragial, non sexist government of national unity elected
' during- the historic first demdcratic elections held Apri} 26-29,

1994 wunder the terms of the interim constitution adopted on

— d

November 17, 1993 by the multiparty negdtiating process.
The continued exposure by the Truth and Recohc¥liation

Comiiissioh of the erimes against humanity practiced by the

¥ Wt

festila i o Wm ' v N oy 2 » - [
apaﬁg@ema regime under. a legal sysétém designed to oppress, qgn@ﬁ%}
Ja-s = . . QIR

By

W

éndcgiminish the majority of the people should provide‘ﬁrr@@qt%ble

weasons why South Africa must protect the human rights of all it#
%
citizens and particularly that sector of the population ‘whe were
% » 23‘

the historic victims of apartheid law.

As we observe the 50th Enniversary of the adopﬁﬁonrgg ﬁhﬁ
eoq&@ngigniAgéinst Genocide and the Universal Peclaxatiogn of] Hgéan
Rights, it is the hope of the world that the experience of S@gé&&
Africa’s étruggle for liberdtion and the lessons to be learned.ﬁ%gm
its history ;will asgist othen societies that have not yet
éa%fggntgd their historic 1§gadies of racist sgpa;ateneég, a ;egacy

of Hh& sour grdpes, of the foxebears which continue to set fﬂéir

children’s teeth on edge.2?”

,21°Cf. Ezekjal 18:2; Isiah 31:29, Old Testament.
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